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INTRODUCTION: REACTING TO THE NEW SCHOLARLY CONSENSUS

Until the early 1980s the Second Amendment had received little attention
or interest from legal scholars.! In 1981 Northwestern University law pro-
fessor Daniel D. Polsby ridiculed the individual rights view of the Amend-
ment as “a lot of horsedung.”® But as of 1994, having acquainted himself
with the rather substantial literature of the intervening years, Polsby com-
mented:

[A]lmost all the qualified historians and constitutional-law scholars who
have studied the subject [concur]. The overwhelming weight of authority
affirms that the Second Amendment establishes an individual right to
bear arms, which is not dependent upon joining something like the Na-
tional Guard. It goes without saying that like all constitutional rights, the
right to keep and bear arms is subject to reasonable regulation consistent
with its purposes.®

Research conducted through the 1980s has led legal scholars and historians
to conclude, sometimes reluctantly, but with virtual unanimity, that there is
no tenable textual or historical argument against a broad individual right view
of the Second Amendment.*

' The Second Amendment reads: “A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. CONST. amend. II. _

2 See Mike Royko, Guns and the Constitution, CHI. SUN-TIMES, March 20, 1981 (quoting Polsby as
“describing this gun lover’s belief as ‘a lot of horsedung.”).

3 ATLANTIC MONTHLY, June 1994, at 13. See also GEORGE P. FLETCHER, A CRIME OF SELF DE-
FENSE: BERNHARD GOETZ AND THE LAW ON TRIAL 156 (1988) (“{E]ven though the prevailing interpretation
is that the [Second AJmendment merely guarantees a right to the states to maintain a militia, convincing
evidence indicates that the framers had an individual right in mind.”).

* Whatever value one accords textual or historical evidence for constitutional interpretation, as will be
discussed below, those who advocate a militia-centric interpretation of the Second Amendment have relied
mainly, if not exclusively, upon textual or historical arguments.
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According to the broad individual right view, the right of the people to
keep and bear arms is to be treated the same as the other rights of the people
specified in the Constitution—no more and no less. Like the other rights
mentioned in the Bill of Rights, it is a right to be asserted by individuals
against infringement by government. Like other rights in the Bill of Rights, it
is not absolute, but neither is it a hollow shell which legislatures can ignore
with impunity. Nor does it merely refer to the right of a state to have a mili-
tia, as many, perhaps most, law professors assumed before there was serious
scholarship on the Second Amendment.

Despite this scholarship, on May 2, 1994, the broad individual right view
was denounced as a gun-lobby “fraud on the American people” by twenty-six
law professors in an advertisement sponsored by an anti-gun group which ap-
peared in the American Lawyer and other publications.” The only authority
they cited supporting their view was a quotation from an article by former
Chief Justice Burger in Parade magazine.® Though a number of signatories
are distinguished scholars, significantly, none had ever delved into the issues
sufficiently to publish a scholarly article on the subject.

One of them has repaired that deficiency by writing (the all-too-appropri-
ately named) Gun Crazy,’ the first article to appear in an important law re-
view in almost thirty years disputing this now-predominant individual right
view of the Second Amendment. As Gun Crazy presents it, the near-unani-
mous consensus among historians and legal scholars who have researched the
issues is an artifact of a sinister concerted effort by pro-gun professors and
fellow travelers. Gun Crazy argues that the gullible legal and scholarly com-
munities are falling victim to a gun-lobby-organized conspiracy “to flood the
law reviews with friendly scholarship from sympathetic law professors.”®

Our aim in this Article is two-fold: First, we intend to put the academic
discussion of the Second Amendment back on its constructive path by rebut-
ting charges made in Gun Crazy against scholars who have contributed to the
new consensus that the Second Amendment protects an individual right. To
that end, in Part I, we discuss in detail the false charges of dishonesty and

* AM. LAW., June 1994, at 96 (advertisement).
¢ Warren Burger, The Right to Bear Arms, PARADE, Jan, 14, 1990, at 4-6.

7 Andrew D. Herz, Gun Crazy: Constitutional False Consci and Dereliction of Dialogic Re-
sponsibility, 75 B.U. L. REV. 57 (1995) [hereinafter Gun Crazy).
* I at 138.

HeinOnline --- 45 Emory L. J. 1142 (1996) |




1996] UNDER FIRE 1143

conspiracy that Gun Crazy levels against scholars whose views it finds uncon-
genial. In Part II, we examine the factual errors in Gun Crazy. -

Second, we present the textual, structural, historical, and criminological
evidence that supports this new consensus; evidence about which most aca-
demics, even those who write about other areas of constitutional law, are
largely unaware. In Part III, we examine the merits of the interpretation pro-
ferred by opponents of an individual right to keep and bear arms: the militia-
centric conception of the Second Amendment. We analyze how textual, his-
torical, and structural considerations each argue against such an interpretation
and in favor of an individual rights approach. Finally, in Part IV, we consider
the issue that is really motivating those who reject an individual rights inter-
pretation in favor of a militia-centric conception of the Second Amendment:
the allegedly adverse effect of gun ownership on public safety. Here we pres-
ent the latest findings of criminologists on the effects of guns and gun owner-
ship on violence.

1. AD HOMINEM ATTACKS ON LEGAL SCHOLARS

Gun Crazy portrays the near-unanimous scholarly literature as “pro-gun
lobby” propaganda. One of Gun Crazy’s tactics is to reject twenty-five law
review articles defending the individual right view as biased per se. These are
articles by nonacademics whom Gun Crazy identifies as employees of the
NRA and other pro-gun groups or whom Gun Crazy denigrates as “[g]un-
rights litigators and activists,” “leading gun-rights litigators and lobby-
ists,”® and “warhorses.”"" At the same time, Gun Crazy derives its substan-
tive arguments on the Second Amendment from the handful of articles on the
other side which it cites without ever informing readers that their authors are
officers or paid employees of anti-gun groups.”

* Id. at 69.

® M. at 138,

" M, at 138 n.356.

1 Since 1980, five articles have appeared championing the states’ rights view of the Second Amend-
ment. They are: Richard M. Aborn, The Battle over the Brady Bill and the Future of Gun Control Advocacy,
22 FORDHAM URB. L.J. 417 (1995) (article by president of Handgun Control, Inc.); Keith A. Ehrman &
Dennis A. Henigan, The Second Amendment in the Twentieth Century: Have You Seen Your Militia Lately?,
15 U. DAYTON L. REV. 5 (1989); Samuel Fields, Guns, Crime and the Negligent Gun Owner, 10 N. KY. L.
REV. 141 (1982) (article by Coordinator of Legal Affairs for the National Coalition to Ban Handguns); Den-
nis A. Henigan, Arms, Anarchy and the Second Amendment, 26 VAL. U. L. REV. 107 (1991) (Dennis A.
Henigan was the Director of the Legal Action Project at the Center to Prevent Handgun Violence); Warren
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It is unnecessary to quibble over the matter for, even when the articles by
nonacademics are deducted, the consensus among full-time law professors and
other academics who have studied the matter still overwhelmingly supports
the broad individual right view of the Amendment.” Based on the criteria it

Spannaus, State Firearms Regulation and the Second Amendment, 6 HAMLINE L. REV. 383 (1983) (article
by anti-gun state attorney general).

' Counting only post-1980 articles, the most recent publications are Nicholas J. Johnson, Shots Across
No Man's Land: A Response to Handgun Control, Inc.’s Richard Aborn, 22 FORDHAM URB, L.J. 441
(1995); Glenn Harlan Reynolds, 4 Critical Guide to the Second Amendment, 62 TENN. L. REV. 461 (1995);
Glenn Harlan Reynolds & Don B. Kates, The Second Amendment and States’ Rights: A Thought Experiment,
36 WM. & MARY L. REV. 1737 (1995); James E. Ely, Jr., Book Review, 52 WM. & MARY Q. 212 (3d se-
ries) (1995); Jeremy Rabkin, Constitutional Firepower: New Light on the Meaning of the Second Amend-
ment, 86 J. CRIM. L. & CRIMINOLOGY 231 (1995) (book review).

We annotate pre-1995 publications that appeared before Gun Crazy was published with a dagger (})
to indicate the ones Gun Crazy fails to cite, while an asterisk (*) indicates those by historians rather than
law professors: FLETCHER, supra note 3, at 156f; LEONARD M. LEVY, ORIGINAL INTENT AND THE
FRAMERS® CONSTITUTION 341 (1988)1*; JOYCE LEE MALCOLM, To KEEP AND BEAR ARMS: THE ORIGINS
OF AN ANGLO-AMERICAN RIGHT (1994)F* [hereinafter MALCOLM, ORIGINS]; Akhil Reed Amar, The Bill of
Rights and the Fourteenth Amendment, 101 YALE L.J. 1193 (1992)t [hereinafter Amar, Fourteenth Amend-
ment); Akhil Reed Amar, The Bill of Rights as a Constitution, 100 YALE L.J. 1131 (1991) (hereinafter
Amar, Bill of Rights]; Robert J. Cottrol, Second Amendment, in THE OXFORD COMPANION TO THE SUPREME
COURT OF THE UNITED STATES (Kermit L. Hall ed., 1992)t [hercinafter Cottrol, OXFORD COMPANION];
Robert J. Cottrol & Raymond T. Diamond, Public Safety and the Right to Bear Arms, in AFTER 200 YEARS:
THE BILL OF RIGHTS IN MODERN AMERICA (D. Bodenhamer & J. Ely eds., 1993)t [hereinafter Cottrol &
Diamond, Public Safety]; Robert J. Cottrol & Raymond T. Diamond, The Second Amendment: Toward an
Afro-Americanist Reconsideration, 80 GEO. L.J. 309 (1991) [hereinafter Cottrol & Diamond, Afro-Ameri-
canist Reconsideration); Edward F. Leddy, Guns and Gun Control, in READER’S COMPANION TO AMERICAN
HISTORY 477-79 (Eric Foner & John A. Garrity eds., 1991)§*; Stephanie A. Levin, Grassroots Voices: Lo-
cal Action and National Military Policy, 40 BUFF. L. REV. 321 (1992)}; Sanford Levinson, The Embarrass-
ing Second Amendment, 99 YALE L.J. 637 (1989); Nelson Lund, The Second Amendment, Political Liberty
and the Right to Self-Prescrvation, 39 ALA. L. REV. 103 (1987); Joyce Lee Malcolm, The Right of the Peo-
ple to Keep and Bear Arms: The Common Law Tradition, 10 HAST. CONST. L.Q. 285 (1983)t* [hereinafter
Malcolm, Common Law]; William Marina, Weapons, Technology and Legitimacy: The Second Amendment in
Global Perspective, in FIREARMS AND VIOLENCE (Donald Kates ed., 1984)t*; Robert E. Shathope, The
Armed Citizen in the Early Republic, 49 L. & CONTEMP. PROBS. 125 (1986)t*; William Van Alstyne, The
Second Amendment and the Personal Right to Arms, 43 DUKE L.J. 1236 (1994)f; David E. Vandercoy, The
History of the Second Amendment, 28 VAL. U. L. REv. 1007 (1994)f; Robert J. Cottrol & Raymond T.
Diamond, The Fifth Auxiliary Right, 104 YALE L.J. 995 (1994)t (book review) [hereinafter Cottrol & Dia-
mond, Fifth Auxiliary Right); F. Smith Fussner, Book Review, 3 CONST. COMMENTARY 582 (1986)f*; Joyce
Lee Malcolm, Book Review, 54 GEO. WASH. L. REv. 452 (1986)1* [hercinafter Malcolm, Review]; David
* Wootton, Disarming the English, LONDON REV. BOOKS, July 21, 1994, at 20-22t*; see also MICHAEL KENT
CURTIS, NO STATE SHALL ABRIDGE: THE FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS (1986)t;
Richard L. Aynes, On Misreading John Bingham and the Fourteenth Amendment, 103 YALE L.J. 57
(1993)t; James Gray Pope, Republican Moments: The Role of Direct Popular Power in the American Con-
stitutional Order, 139 U. PA. L. REV. 287, 328 (1990); Elaine Scarry, War and the Social Contract: Nuclear
Policy, Distribution, and the Right to Bear Arms, 139 U. PA. L. REv. 1257 (1991)t*; John Choon Yoo, Our
Declaratory Ninth Amendment, 42 EMORY L.J. 967 (1993)t; Glenn H. Reynolds, The Right to Keep and
Bear Arms Under the Tennessee Constitution: A Case Study in Civic Republican Thought, 61 TENN. L. REV.
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selects, post-1972 law review articles by law professors, Gun Crazy and just
one other law review article deny the broad individual right view." Several
more law professor-authored articles catalog positions taken by each side
without themselves supporting either,” and there is also student work on
both sides.'® After our manuscript was written, but before its publication, we
became aware of the existence, or impending publication, of several more law
review articles. Though the authors are not associated with the gun lobby, all
support the broad individual right position."”

647 (1994) (extensively discussing the Second Amendment in relation to the Tennessee Constitution).

Gun Crazy, supra note 7, at 138 n.359, classifies two other articles as being “{o]n the broad individu-
al right side” though they attempt to reconcile this right with gun prohibition: David C. Williams, Civic
Republicanism and the Citizen Militia: The Terrifying Second Amendment, 101 YALE L.J. 551 (1991) (argu-
ing that the Amendment is an individual right but may not be applicable to a present in which only one-half
of households are armed, as its purpose was to ensure that the entire populace would be armed) and Donald
L. Beschle, Reconsidering the Second Amend) : Constitutional Pr ion for a Right of Security, 9
HAMLINE L. REV. 69 (1986) (conceding that the Amendment does guarantee a right of personal security, but
arguing that this can constitutionally be implemented by banning and confiscating all guns).

" Gun Crazy, supra note 7, fails to mention one other law professor’s article supporting its position:
George Anastaplo, Amendments to the Constitution of the United States: A Commentary, 23 Loy. U. CHI.
L.J. 631, 688-93 (1992).

'* Mary E. Becker, The Politics of Women’s Wrongs and the Bill of “Rights”: A Bicentennial Per-
spective, 59 U. CHI L. REv. 453 (1992); Andrew Jay McClurg, The Rhetoric of Gun Control, 42 AM. U. L.
REV. 53 (1992).

'* The following student works support the individual right view: T. Markus Funk, Comment, Gun
Control and Economic Discrimination: The Melting-Point Case-In-Point, 85 J. CRiM. L. & CRIMINOLOGY
764 (1995); Kurt F. Kluin, Note, Gun Control: Is It a Legal and Effective Means of Controlling Firearms in
the United States?, 21 WASHBURN L.J. 244 (1982); Eric C. Morgan, Note, Assault Rifle Legislation: Unwise
and Unconstitutional, 17 AM. L. CRIM. L. 143 (1990); Robert A. O’Hare, Jr. & Jorge Pedreira, Note, An
Uncertain Right: The Second Amendment and the Assault Weapon Legislation Controversy, 66 ST. JOHN’S
L. REV. 179 (1992); Kevin D. Szczepanski, Comment, Searching for the Plain Meaning of the Second
Amendment, 44 BUFF. L. REV. 197 (1996); Jay R. Wagner, Comment, Gun Control Legislation and the
Intent of the Second Amendment: To What Extent Is There an Individual Right to Keep and Bear Arms?, 37
VILL. L. REV. 1407 (1992).

The following student works support the anti-individual right view: Daniel Abrams, Topic, Ending the
Other Arms Race: An Argument for a Ban on Assault Weapons, 10 YALE L. & PoL’Y REV. 488 (1992);
Scott Bursor, Note, Toward a Functional Framework for Interpreting the Second Amendment, 74 TEX. L.
REv. 1125 (1996); Michael T. O’Donnell, Note, The Second Amendment: A Study of Recent Trends, 25 U.
RicH. L. REV. 501 (1991) (suggesting that, whatever the actual intent of the Amendment the lower federal
courts have refused to enforce it to invalidate gun control laws); Mark Udulutch, Note, The Constitutional
Implications of Gun Control and Several Realistic Gun Control Proposals, 17 AM. J. CRIM. L. 19 (1989).

" Thomas McAfee & Michael J. Quinlan, Bringing Forward the Right to Keep and Bear Arms: Do
Text, History or Precedent Stand in the Way?, 75 N.C. L. REV. (forthcoming 1997); Brannon Denning, Can
the Simple Cite Be Trusted: Lower Court Interpretations of United States v. Miller and the Second
Amendment, 26 CUMB. L. REV. 961 (1996); Nicholas J. Johnson, Plenary Power and Constitutional Out-
casts: Federal Power, Critical Race Theory, and the Second, Ninth, and Tenth Amendments, 57 OHIO ST.
L.J. 1555 (1996); Inge Anna Larish, Why Annie Can't Get a Gun: A Feminist Perspective on the Second
Amendment, 1996 U. ILL. L. REV. 467 (1996); Nelson Lund, The Past and Future of the Individual’s Right
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Gun Crazy suggests that “one’s scholarly views of the Amendment are
determined primarily by one’s position on gun control.”*® This is demonstra-
bly false, at least with respect to those scholars who support the individual
right interpretation. The great majority of historians and law professors who
have written on the subject have never owned a gun in their lives and do not
desire to own guns or to have any association with the gun lobby. Their mo-
tivation is primarily one of simple intellectual integrity, but there is a second-
ary motivation as well: the need to take rights seriously, even rights with
which they may not agree.”

Many of these professors have long been closely associated with the ACLU
and the NAACP Legal Defense and Education Fund, Inc. As former ACLU
national board member Alan Dershowitz has said:

Foolish liberals who are trying to read the Second Amendment out of
the Constitution by claiming it’s not an individual right or that it’s too
much of a public safety hazard don’t see the danger in the big picture.
They’re courting disaster by encouraging others to use the same means
to eliminate portions of the Constitution they don’t like.”

to Arms, 31 GA. L. REV. (forthcoming Fall 1997); Michael J. Quinlan, Is There a Neutral Justification for
Refusing to Implement the Second Amendment or Is the Supreme Court Just “Gun Shy"?, 22 CAPITAL U. L.
REv. 641 (1993); Gregory Lee Shelton, Comment, In Search of the Lost Amendment: Challenging Federal
Firearms Regulation Through Utilization of the “State’s Right” Interpretation of the Second Amendment,
1995 FLA. ST. U. L. REv. 105 (1995); T. Markus Funk, Is the True Meaning of the Second Amendment
Really Such a Riddle?: Tracing the Historical “Origins of an Anglo-American Right,” 39 HOWARD L.J. 411
(1995) (book review).

" Gun Crazy, supra note 7, at 144,

¥ Van Alstyne, supra note 13, at 1254:

The difference between [people who take civil liberties setiously] and others . . . is that such
serious people begin with a constitutional understanding that declines to trivialize the Second
Amendment or the Fourteenth Amendment, just as they likewise decline to trivialize any other
right expressly identified elsewhere in the Bill of Rights. It is difficuit to see why they are less
than entirely right in this unremarkable view. That it has taken the NRA to speak for them, with
respect to the Second Amendment, moreover, is merely interesting—perhaps far more as a com-
ment on others, however, than on the NRA.

Cf. Levinson, supra note 13, at 657-58:

As Ronald Dworkin has argued, what it means to take rights seriously is that one will lonor them
even when there is significant social cost in doing so. If protecting freedom of speech, the rights
of criminal defendants, or any other part of the Bill of Rights were always (or even most of the
time) clearly costless to the society as a whole, it would truly be impossible to understand why
they would be as controversial as they are. . . . “Cost-benefit” analysis, rightly or wrongly, has
come to be viewed as a “conservative” weapon to attack liberal rights. Yet one finds that the ta-
bles are strikingly turned when the Second Amendment comes into play.

2 As quoted in Dan Gifford, The Conceptual Foundations of Anglo-American Jurisprudence in Reli-
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