Squaring Undisclosed Agency Law
with Contract Theory

Randy E. Barnett}

The law of undisclosed agency has long been considered an anomaly
of contract theory. While few disapprove of its content, this body of law
does not appear to square with our theoretical understanding of contrac-
tual obligation. In this Article, Professor Barnett applies a “consent theory
of contract” to explain and critically evaluate the law of undisclosed
agency. After showing why standard contract theories have been unable to
explain the established doctrine in this area, he analyzes the nexus of obli-
gations arising from the consensual “triangular flow of rights” among the
three parties to the paradigm undisclosed agency relationship. He then
extends this analysis to treat several “hard cases.” Professor Barnett con-
cludes that the bulk of this spontaneously evolved body of law is theoreti-
cally sound; that the source of the long-standing apparent anomaly is the
predominance of the promise-based theory underlying the action of
assumpsit; and that judges’ ability to develop good law in spite of the defi-
ciencies in the prevailing contract theories provides an insight into the
appropriate roles of tradition and reason in generating law.

INTRODUCTION

The law of undisclosed agency concerns the following situation:
UP’s agent A makes an agreement with 7, but UP’s existence and identity
are unknown to 7. UP is called the “undisclosed principal.”! What are
the legal relations among these three actors? Do 4 and T have a valid
contract? Can T sue UP for breach? Can T refuse to perform when she
discovers the identity of UP? Nearly every legal theorist who has consid-
ered the law of undisclosed agency from the point of view of contract
theory has concluded that the established rules are anomalous.? This has
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1. UP represents the undisclosed principal, and 4, the agent. T is referred to as the third
party, although T is unquestionably a party to any contract that might exist here between 4 and T.
The origin of the convention is that T is a “third party” to the agency relationship of UP and 4. In
this Article, I adopt the conventional terminology, including reference to UP as an “undisclosed”
principal both before and after T learns of his existence and identity.

2. H. REUSCHLEIN & W. GREGORY, HANDBOOK ON THE LAW OF AGENCY AND

1969
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caused at least one commentator to deprecate the value of legal theory
itself.*> Unfortunately, very few, if any, contemporary contract theorists
have considered the issue of undisclosed agency at all.*

In this Article, I explain the apparent anomaly of the present law of
undisclosed agency by applying modern entitlement theory and a “con-
sent theory of contract.”® In Part I, I show why the law of undisclosed
agency is considered to be anomalous by sketching four illustrative cases
that conventional theories of contractual obligation cannot explain. To
help correct the current dearth of American agency law scholarship, I
also provide citations to the most recent state cases on the basic princi-
ples of undisclosed agency.® In Part II, I summarize a consent theory of
contract and apply it, first to the paradigm case of undisclosed agency
described above, and then to several “hard cases.” My conclusion is that
most current undisclosed agency doctrine is supported by sound modern

PARTNERSHIP § 95, at 159 (1979) (“The rules governing the undisclosed principal have often been
described as anomalous.”); Miiller-Freienfels, The Undisclosed Principal, 16 Mop. L. REV. 299, 299
(1953) (“No decision and no textbook omits to call it expressly ‘an anomaly in the law of contracts’
... 0); see, e.g., Ames, Undisclosed Principal—His Rights and Liabilities, 18 YALE L.J. 443, 443
(1909) (the doctrine of the undisclosed principal “ignores . . . fundamental legal principles” and
“should be recognized as an anomaly”); Goodhart & Hamson, Undisclosed Principals in Contract, 4
CAMBRIDGE L.J. 320, 356 (1932) (“The undisclosed principal is an anomaly in the sense that he is
allowed to sue or be sued although not a party to the contract on which suit is brought . . . .””);
Higgins, The Equity of the Undisclosed Principal, 28 MoD. L. REv. 167, 167 (1965) (“The doctrine
of the undisclosed principal . . . is clearly anomalous in the context of the strict common law rules of
contract.”); Note, 3 LAwW Q. REV. 359 (1887) (“the whole law as to the rights and liabilities of an
undisclosed principal is inconsistent with the elementary doctrines of the law of contract.”); Schiff,
The Undisclosed Principal: An Anomaly in the Laws of Agency and Contract, 88 CoM. L.J. 229
(1983). But cf- Seavey, The Rationale of Agency, 29 YALE L.J. 859, 877 (1920) (“I think that the
doctrine is not as black or as peculiar as it is painted . . . .”).

3. Hill, Some Problems of the Undisclosed Principal, 1967 J. Bus. L. 122, 124 (footnotes
omitted):

The doctrine has been widely criticised as an anomaly which for practical convenience and
precedence must be retained. This is largely owing to the fact that the courts have ignored

the jurisprudential aspects of the doctrine, and it seems that the discovery of a basis for the

doctrine is not furthered by the many judgments thereon.

It seems, therefore, that further effort to establish the bases of the doctrine will not
assist in defining the extent of the limitations thereof.

4. This may result from the current neglect of agency law in the American law school
curriculum. See Farber & Matheson, Beyond Promissory Estoppel: Contract Law and the “Invisible
Handshake,” 52 U. CHI. L. REV. 903, 917 (1985): “Because agency law has all but disappeared as a
separate legal discipline, attorneys, judges, and law clerks are ill-equipped to perceive agency issues.”
Perhaps this explains why most of those who have written about the problem recently are British or
Canadian.

5. See Barnett, A Consent Theory of Contract, 86 COLUM. L. REV. 269 (1986).

6. Iam particularly indebted to Peter N. Clark for the case research presented in Part I. He
used WESTLAW to search for all the state cases in which a form of the words “undisclosed” or
“concealed” appeared in the same sentence as either the word “principal” or “agent.” In many of
the retrieved cases, the court did not consider the contractual liability arising from an undisclosed
agency relationship. The authorities presented infra notes 8-10 were gleaned from the 168 cases in
38 states where this liability was an issue. Where there was more than one case from any given state,
I have cited only the most recent one.
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entitlements theory and a consent theory of contract. Moreover, where
doctrinal conflict exists among American courts or between American
and English courts, a consent theory of contract can be used to determine
which stance is preferable. In Part III, I identify the doctrine of assump-
sit—a product of promise-based contract theory—as the source of the
seeming anomaly of undisclosed agency law. Having thus squared undis-
closed agency law with contract theory, I observe in Part IV that the
judicial development of this coherent body of doctrine illustrates the
proper role of legal theory in the development of legal doctrine.

I
THE ANOMALY OF UNDISCLOSED AGENCY

A. The Law of Undisclosed Agency

To see why the law of undisclosed agency is thought to be anoma-
lous, consider a series of hypothetical illustrations. First, consider the
paradigm case:

Illustration 1. A and T manifest to each other assent to a contract for
some goods. A bargains for T”s rights to the goods, and T bargains for
A’s payment. Unknown to 7, A represents UP. If T fails to deliver the
goods, can 4 sue 7?7 Can UP sue 7?7 If UP fails to pay T for the goods,
can T sue A? Can T sue UP?
Under conventional contract principles, 4 is contractually liable to 7,
and T to A. Each has “bargained for” the assent or promise of the
other.” Therefore, a failure to pay for or deliver the goods constitutes a
breach of contract and provides the nonbreaching party with a good
cause of action against the party in breach. The law of undisclosed
agency is in accord.?

7. Although I here refer only to a bargain theory of contract, I below examine these
relationships under all five standard theories of contract. See infra text accompanying notes 19-38.

8. See RESTATEMENT (SECOND) OF AGENCY § 322 (1957); see, e.g., Davis v. Childers, 381
So. 2d 200 (Ala. Civ. App. 1979), cert. denied, 381 So. 2d 202 (Ala. 1980); Jensen v. Alaska
Valuation Serv., 688 P.2d 161 (Alaska 1984); Mahan v. First Nat’l Bank of Ariz., 139 Ariz. 138, 677
P.2d 301 (1984); J & J Builders Supply v. Caffin, 248 Cal. App. 2d 292, 56 Cal. Rptr. 365 (1967);
Hott v. Tillotson-Lewis Constr. Co., 682 P.2d 1220 (Colo. Ct. App. 1983); Connecticut Limousine
Serv. v. Powers, 7 Conn. App. 398, 508 A.2d 836 (1986); Van D. Costas, Inc. v. Rosenberg, 432 So.
2d 656 (Fla. Dist. Ct. App. 1983); Fisher Scientific Co. v. McCorkle, 163 Ga. App. 613, 295 S.E.2d
366 (1982); McCluskey Commissary, Inc. v. Sullivan, 96 Idaho 91, 524 P.2d 1063 (1974); Vander
Wagen Bros. v. Barnes, 15 Ill. App. 3d 550, 304 N.E.2d 663 (1973); Brown v. Owen Litho Serv., 179
Ind. App. 198, 384 N.E.2d 1132 (1979); Amortibanc Inv. Co. v. Rampart Assoc. Management, Inc.,
6 Kan. App. 2d 227, 627 P.2d 389 (1981); Grinder v. Bryans Rd. Bldg. & Supply Co., 290 Md. 687,
432 A.2d 453 (1981); Robert Trent Jones, Inc. v. Canter, 19 Mass. App. Ct. 321, 474 N.E.2d 560
(1985); Paynesville Farmers Union Qil Co. v. Ever Ready Oil Co., 379 N.W.2d 186 (Minn. Ct. App.
1985); David v. Shippy, 684 S.W.2d 586 (Mo. Ct. App. 1985); Como v. Rhines, 198 Mont. 279, 645
P.2d 948 (1982); Community Oil Co. v. Hashem, 106 N.H. 291, 210 A.2d 475 (1965); Tabloid
Lithographers, Inc. v. Israel, 87 N.J. Super. 358, 209 A.2d 364 (1965); Van Rossem v. Penney Travel
Serv., 128 Misc. 2d 50, 488 N.Y.S.2d 595 (Dist. Ct. 1985); MAS Corp. v. Thompson, 62 N.C. App.
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The conceptual problem arises when we consider UP’s liability to T’
and T7s liability to UP. According to normal contract theory, UP is not a
party to the contract between 4 and 7. UP never manifested his assent
to 7 T never manifested her assent to UP. It was 4 who promised to pay
for the goods and T who promised to buy them. A4 kept UP’s existence a
secret from 7. Although the law of contract usually does not permit the
secret intentions or knowledge of one party to affect the rights of the
other, the normal law of undisclosed agency permits UP to sue T for
failure to deliver,” and permits 7" to sue UP for failure to pay.!®

Further problems arise in the “hard cases” where 4 becomes insol-

31, 302 S.E.2d 271 (1983); James G. Smith & Assoc. v. Everett, 1 Ohio App. 3d 118, 439 N.E.2d 932
(1981); Lane v. Oklahoma-Lincoln, Inc., 583 P.2d 518 (Okla. Ct. App. 1978); Salem Tent & Awning
Co. v. Schmidt, 79 Or. App. 475, 719 P.2d 899, review denied, 302 Or. 36, 726 P.2d 935 (1986);
Cooper v. Hileman, 88 S.D. 516, 222 N.W.2d 299 (1974); Wescon, Inc. v. Morgan, 699 S.W.2d 556
(Tenn. Ct. App. 1985); A to Z Rental Center v. Burris, 714 S.W.2d 433 (Tex. Ct. App. 1986);
Wilkerson v. Stevens, 16 Utah 2d 173, 397 P.2d 983 (1965); Thomas Branch & Co. v. Riverside &
Dan River Cotton Mills, 147 Va. 522, 137 S.E. 614 (1927); Maxwell’s Elec., Inc. v. Hegeman-Harris
Co., 18 Wash. App. 358, 567 P.2d 1149 (1977); S-Creek Ranch, Inc. v. Monier & Co., 509 P.2d 777
(Wyo. 1973).

9. See eg, Wood Building Corp. v. Griffitts, 164 Cal. App. 2d 559, 330 P.2d 847 (1958);
Oceanus Mut. Underwriting Assoc. v. Fuentes, 456 So. 2d 1230 (Fla. Dist. Ct. App. 1984), review
denied, 466 So. 2d 217 (Fla. 1985); Siplast, Inc. v. Inland Container Corp., 172 Ga. App. 341, 323
S.E.2d 187 (1984); Branham v. Fullmer, 25 Mich. App. 100, 181 N.W.2d 36 (1970); Kivort Steel,
Inc. v. Liberty Leather Corp., 110 A.D.2d 950, 487 N.Y.S.2d 877 (1985); Lemon v. Deschutes
Valley Farms, Inc., 270 Or. 638, 528 P.2d 1339 (1974); Trustees of Methodist Episcopal Church v.
Equitable Sur. Co., 269 Pa. 411, 112 A. 551 (1921). But ¢f. Heart of America Lumber Co. v. Belove,
111 F.2d 535 (8th Cir. 1940) (UP cannot sue T where A’ contract with T" appears to state that 4 is
not acting as an agent for an undisclosed principal); Hunter v. Austin Co., 336 So. 2d 203 (Ala. Civ.
App.) (parol evidence cannot be used to prove existence of UP when contract was not ambiguous),
cert. denied, 336 So. 2d 208 (Ala. 1976); Cowan v. Curran, 216 IIl. 598, 75 N.E. 322 (1905) (UP
cannot sue T where exclusive credit was given to 4); Kaufman v. Sydeman, 251 Mass. 210, 146 N.E.
365 (1925) (UP cannot sue if T refused to make contract with UP); Arnold’s of Miss., Inc. v.
Clancy, 251 Miss. 613, 171 So. 2d 152 (1965) (UP cannot sue T when the writing specifically
excludes UP from the contract between 4 and T); Limb v. Federated Milk Producers Assoc., 23
Utah 2d 222, 461 P.2d 290 (1969) (UP cannot sue T where the contract involved personal trust and
confidence in 4).

10. See RESTATEMENT (SECOND) OF AGENCY § 186 (1957); see, e.g., Woods v. Commercial
Contractors, Inc., 384 So. 2d 1076 (Ala. 1980); Wahyou v. Kiernan, 145 Cal. App. 2d 443, 302 P.2d
638 (1956); Burnell v. Morrison, 46 Colo. 533, 105 P. 876 (1909); E. M. Workman Co. v. Harrison, 3
Conn. Cir. Ct. 557, 221 A.2d 276 (1966); Bertram Yacht Sales v. West, 209 So. 2d 677 (Fla. Dist. Ct.
App. 1968); Vander Wagen Bros. v. Barnes, 15 Ill. App. 3d 550, 304 N.E.2d 663 (1973); Amortibanc
Inv. Co. v. Rampart Assoc. Management, Inc., 6 Kan. App. 2d 227, 627 P.2d 389 (1981); Poretta v.
Superior Dowel Co., 153 Me. 308, 137 A.2d 361 (1957); Grinder v. Bryans Rd. Bldg. & Supply Co.,
290 Md. 687, 432 A.2d 453 (1981); Rozene v. Sverid, 4 Mass. App. Ct. 461, 351 N.E.2d 541 (1976);
Lenart v. Ragsdale, 148 Mich. App. 571, 385 N.W.2d 282 (1986); A. Gay Jenson Farms Co. v.
Cargill, Inc,, 309 N.W.2d 285 (Minn. 1981); Mountain States Resources, Inc. v. Ehlert, 195 Mont.
496, 636 P.2d 868 (1981); DeBaca, Inc. v. Montoya, 91 N.M. 419, 575 P.2d 603 (1978); Grodsky v.
Bernstein, 135 N.Y.S.2d 897 (1954); Wilkerson v. Stevens, 16 Utah 2d 173, 397 P.2d 983 (1965);
Maxwell’s Elec., Inc. v. Hegeman-Harris Co., 18 Wash. App. 358, 567 P.2d 1149 (1977). But cf.
Cartwright v. Giacosa, 216 Tenn. 18, 390 S.W.2d 204 (1965) (parol evidence not permitted to vary
terms of contract that on its face shows neither ambiguity nor an undisclosed principal); Sherrill v.
Bruce Advertising, Inc., 538 S.W.2d 865 (Tex. Civ. App. 1976) (UP not liable if T had knowledge of
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vent, as shown by the next two illustrations. First, consider the effect of
A’s insolvency on 77s rights under the contract:
Illustration 2. Same facts as Illustration 1, except that after T delivers
the goods to 4, who in turn delivers them to UP, UP pays 4 the money
for the goods. 4 becomes insolvent before paying T for the goods. Can T’
sue UP for payment?
In Illustration 1, T was permitted to sue UP for failure to pay. Yet here,
most American courts, stressing the fact that T contracted with 4 and
relied solely on A4’s credit, would deny T a right to sue UP for payment.!!
In contrast, English courts would permit T to recover from UP,'* forcing
UP to pay twice unless 7" had done something to induce UP to settle with
A' 13
Compare these results with how 4’s insolvency affects UP’s rights:
Illustration 3. Now T is buying goods from 4. UP, concerned about 4’s
financial condition, informs T that he is A’s principal and therefore the
“true” seller, and that T should pay him directly for the goods. T pays 4
anyway. A4 becomes insolvent and fails to pay UP. Can UP sue T for
payment?
This was precisely the problem addressed in the early case of Scrimshire
v. Alderton.** In Scrimshire, the trial judge directed the jury to find that,
where T disregarded UP’s instructions and settled with 4, UP could
recover the purchase price from 7, forcing T to pay twice.!*> American

UP but obtained judgment from 4); Sanger v. Warren, 91 Tex. 472, 44 S.W. 477 (1898) (conveyance
of land titles are binding only on signatories).

11. Fradley v. Hyland, 37 F. 49 (C.CS.D.N.Y. 1888); see Schiff, The Problem of the
Undisclosed Principal and How it Affects Agent and Third Party, 1984 DET. C.L. REV. 47, 66 (noting
that courts in most American jurisdictions observe “the rule that an undisclosed principal, otherwise
liable on the contracts of his agent, is not liable to a third party when he makes payment in good
faith to his agent prior to disclosure to the third party of the principal’s existence”); Annot., 71
A.L.R.2d 911, 917 (1960) (majority rule in the United States is that payment to agent discharges an
undisclosed principal from liability to third party). Note, however, that some of the more recent
American decisions have adopted the English rule as recommended by the RESTATEMENT
(SECOND) OF AGENCY § 208 (1957) (described infra note 62).

12. An extensive discussion of the English cases can be found in Poretta v. Superior Dowel
Co., 153 Me. 308, 325-26, 137 A.2d 361, 371 (1957). See also Annotation, supra note 11, at 924-26.

13. Throughout this Article, I use the term “to settle” to denote that one party pays money to
discharge an account with another.

14. 2 Stra. 1182, 93 Eng. Rep. 1114 (1743). For scholarly commentary on Scrimshire, see
Ames, supra note 2, at 446; Miiller-Freienfels, supra note 2, at 302; ¢f. Geva, Authority of Sale and
Privity of Contract: The Proprietary Basis of the Right to the Proceeds of Sale at Common Law, 25
McGiLL L.J. 32, 58 (1979) (Scrimshaw was “the first direct contest between the merchant and a
buyer with respect to the proceeds of the sale.””) (emphasis in original). Geva points out that
“previous factor cases were contests between the merchant and assignees in bankruptcy (or
creditors) of the factor.” Id. at 58 n.189.

15. 2 Stra. at 1183, 93 Eng. Rep. at 1115. The case is also famous for the repeated refusals to
follow the judge’s direction by the original jury as well as by a subsequent special jury. Id.; see also
Ames, supra note 2, at 446. For an analysis that supports the juries’ intransigence, see infra text
accompanying notes 81-85.
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courts have accepted this doctrine.!¢
The Scrimshire doctrine contrasts with the rule governing Illustra-
tion 2, where American courts would not permit T to recover from UP
when UP settled with 4. Symmetry would seem to require that UP
should not be able to recover from T when T has settled with 4, given
that T cannot recover from UP when UP has settled with 4. Any theory
justifying current undisclosed agency law should explain this apparent
anomaly.
Finally, consider another hard case:
Illustration 4. Same facts as Illustration 1. After entering into the con-
tract with 4, 7, an archcompetitor of UP, learns of UP’s existence and
identity and refuses to deliver the goods. May UP or 4 sue T" for breach?
In Illustration 1, the law of undisclosed agency permits UP to sue and be
sued as a party to the contract without regard for the secret nature of the
relationship between UP and 4.!7 In this case, however, if either 4 or UP
knew of T”s attitude, then most courts would permit 7T to rescind the
contract.'®

B.  Undisclosed Agency and Contract Theory

How well do the traditional theories or principles of contractual
obligation explain these doctrinal results? Elsewhere, I have described
the five traditional theories of contract as the will, reliance, efficiency,
substantive fairness, and bargain theories.!” Here, I argue that none of
these theories adequately explains the law of undisclosed agency.

The will theory looks to see if both parties subjectively assented to a
contract.?® A will theory can explain why T would be bound to 4 in
Ilustration 1, but it cannot explain 4’ liability to 7, since 4 was secretly
representing UP and may not have intended to be bound personally.
Because subjective assent by T to contract with UP is lacking in all four
Illustrations, a will theory does not explain the instances where UP can

16. See RESTATEMENT (SECOND) OF AGENCY § 310 and comments (1957); see, e.g., Rice &
Bullen Malting Co. v. International Bank, 185 Iil. 422, 56 N.E. 1062 (1900); Pitts v. Mower, 18 Me.
361 (1841); Henderson, Hull & Co. v. McNally, 48 A.D. 134, 62 N.Y.S. 582 (1900), aff 'd, 168 N.Y.
646, 61 N.E. 1130 (1901); Lemon v. Deschutes Vailey Farms, Inc., 270 Or. 638, 528 P.2d 1339
(1974).

17. See supra notes 9-10 and accompanying text.

18. H. REUSCHLEIN & W. GREGORY, supra note 2, § 107, at 173 (“The cases are all but
unanimous in allowing rescission where the principal or the agent knows that the other party would
not enter into the contract with the principal, but fails to disclose that fact thus perpetrating a
fraud.”); see, e.g., Daniel Boone Complex, Inc. v. Furst, 43 N.C. App. 95, 258 S.E.2d 379 (1979);
Cummings v. Jorgensen, 25 Utah 2d 274, 480 P.2d 466 (1971)..

19. See Barnett, supra note 5, at 271-91 (describing these five theories and their inherent
deficiencies). When these concepts are combined within a theory of contractual obligation, they are
better characterized as principles or “core concerns” rather than theories.

20. See id. at 272-74 (describing a will theory of contract and its deficiencies).
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sue T. Moreover, in Illustration 4, 7 may escape liability by objecting to
UP as a contracting party, but only if UP or 4 was aware of 7”s unwill-
ingness to contract with UP.?! This result lends no credence to a subjec-
tive will theory.

Even if we limit our inquiry, as most modern analysts would, to the
presence of objective or manifested assent,”* we find no manifestation of
assent by T to contract with UP. Nor has UP manifested assent directly
to 7, except vicariously, and in a disguised manner, through 4.

The seeming incongruity between the law of undisclosed agency and
theories of contract based on either subjective or objective assent is prob-
ably the main reason that the doctrine of undisclosed agency historically
has been considered anomalous. This comment from the Restatement
(Second) of Agency is representative:

The rules with reference to undisclosed principals appear to violate one
of the basic theories of contracts. The relation between the principal and
a person with whom the agent has made an authorized contract is spoken
of as contractual, although by definition there has been no manifestation
of consent by the third person to the principal or by the principal to him.
In fact, the contract, in the common law sense, is between the agent and
the third person. In spite of this, the law of agency finds it expedient to
create rights and liabilities between the other party to the transaction and
the principal as if the latter were a contracting party.??

The second traditional contract theory, the reliance theory, which
looks to the existence of “reasonable” and detrimental reliance,?* fares
little better. If T does not know of UP’s existence, she can never rely on
UP’s commitment. Therefore, a reliance theory cannot explain why T
may hold UP liable as a party to the contract. Frederick Pollock, an
early and persistent critic of the doctrine of undisclosed agency, made a
similar observation:

A enters into the service of X, he does not know of the existence of ¥ and
Z, X’s dormant partners. It therefore follows that he was induced to
enter into the contract by his trust in the promise of X to remunerate
him; and if he afterwards discovered that X had no partners, 4 would
have no reason to complain. Why then should he gain by the fact, which

21. See RESTATEMENT (SECOND) OF AGENCY § 304 & comment a (1957); see, e.g., Akwell
Corp. v. Eiger, 141 F. Supp. 19, 22 (S.D.N.Y. 1956) (where no evidence that T previously refused to
contract with principal, his later statement that he would not have entered into the contract had he
known the UP is no defense); Hunter Tract Improvement Co. v. Stone, 58 Wash. 661, 109 P, 112
(1910) (where neither UP, who was black, nor his agent knew or had reason to know that 7" would
not have sold property to a black, a subsequent claim of such unwillingness did not support a defense
of mistake).

22, See, e.g., E. FARNSWORTH, CONTRACTS 113-14 (1982).

23. RESTATEMENT (SECOND) OF AGENCY § 186 comment a (1957); see also authorities cited
supra note 2.

24. See Barnett, supra note 5, at 274-77 (describing a reliance theory of contract and its
deficiencies).
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