ARTICLE

THE SOUND OF SILENCE: DEFAULT RULES
AND CONTRACTUAL CONSENT

Randy E. Barnett*

. .. I had grasped the significance of the silence of the dog, for one
true inference invariably suggests others. . . . Obviously the midnight
visitor was someone whom the dog knew well.

—Sherlock Holmes!

INTRODUCTION: INCOMPLETE CONTRACTS AND CONSENT

Y now everyone acknowledges the legal realist insight that all
contracts are, by necessity, incomplete to some degree. The inevi-
tability of incompleteness reflects, to borrow a distinction from
H.L.A. Hart, both our “relative ignorance of fact” and “our relative
indeterminacy of aim.”?> These two causes of contractual incomplete-

* Norman & Edna Freehling Scholar and Professor of Law, Illinois Institute of
Technology, Chicago-Kent College of Law. The analysis presented here grows out of a
presentation given to the Contracts Section of the Association of American Law Schools as
part of a panel on “Default Rules and Contract” held at the 1991 Annual Meeting in
Washington D.C. An earlier version of this Article was presented at faculty workshops at
Emory University School of Law and Nova University Center for the Study of Law. Many
persons have generously provided very helpful comments on earlier drafts, some of which were
unusually comprehensive and detailed. They are Ian Ayres, Anita Bernstein, Steven Burton,
Jacob Corre, Richard Craswell, Richard Epstein, Mark Gergen, Thomas Hudson, Lawrence
Kalevitch, Todd Rakoff, Carol Rose and Charles Silver. Craig Truitt rendered invaluable
research assistance. Finally, I wish especially to thank Richard Craswell for initially
challenging me to develop further my theory of contract, and the students in my 1990-91
contracts class at Northwestern University School of Law for inspiring me to meet his
challenge. Financial support for this project was provided by the Marshall D. Ewell Research
Fund of the Chicago-Kent College of Law.

1 2 Arthur Conan Doyle, Silver Blaze, in The Annotated Sherlock Holmes 261, 280
(William S. Baring-Gould ed., 1967). See Douglas G. Baird, Self-Interest and Cooperation in
Long-Term Contracts, 19 J. Legal Stud. 583, 593 (1990) (“We can draw an inference from
silence, just as Sherlock Holmes can draw an inference from a dog that did not bark.”).

2 H.L.A. Hart, The Concept of Law 125 (1961).
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ness reflect in turn two fundamental problems addressed by liberal
principles of justice: the problems of knowledge and of interest.>

Parties drafting a contract confront a serious knowledge problem.
Because they cannot foresee every future event or know precisely how
their own purposes may change, they cannot negotiate terms specifi-
cally to cover all contingencies. As a result, their manifested agree-
ment will be silent as to these matters. As the duration of a contract
is extended, the knowledge problem facing the parties is likely to
increase and the completeness of their agreement to decrease.

Incompleteness of contracts is also a function of the parties’ inter-
ests. Settling in advance even those contingencies that can be foreseen
is costly. Many foreseeable contingencies, given their low probability,
are better left unnegotiated ex ante in the hopes that they will not
materialize or will be handled cooperatively ex post if they do. And
strategic considerations may lead one or both parties to remain silent
about a particular issue.*

The received wisdom concerning contractual incompleteness is
reflected in the concept of “gap-filler,” a legal realist term that has
dominated contract discourse for several decades. According to this
view, no contract is without its “gaps.” Much of what is taught as the
law of contract can be conceived as publicly provided “background”
rules or principles that fill the inevitable gaps in the private law made
by contracting parties.

This gap-filling conception of contract law has tended to undermine
support for consent as the basis of contractual obligation. Gap-filling
terms—sometimes referred to as “implied-in-law”—are said to be
imposed by the legal system for reasons of principle or policy rather

3 See infra Part I. For a more general discussion of these problems and how they are
addressed by the liberal conception of justice and the rule of law, see Randy E. Barnett, The
Function of Several Property and Freedom of Contract, 9 Soc. Phil. & Pol’y 62 (1992)
[hereinafter Barnett, Function of Property]; Randy E. Barnett, Foreword: Can Justice and the
Rule of Law Be Reconciled?, 11 Harv. J.L. & Pub. Pol'y 597 (1988) [hereinafter Barnett,
Justice & the Rule of Law].

4 Ian Ayres and Robert Gertner summarize this reason for silence as follows:

One party might strategically withhold information that would increase the total gains
from contracting (the “size of the pie”) in order to increase her private share of the
gains from contracting (her “share of the pie”).
Jan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of
Default Rules, 99 Yale L.J. 87, 94 (1989). For an expanded analysis of this matter, see Jason
S. Johnston, Strategic Bargaining and the Economic Theory of Contract Default Rules, 100
Yale L.J. 615 (1990).
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than consented to by the parties. That such implied-in-law terms are
based on the parties’ consent has long been thought to be pure fic-
tion.> If the publicly provided rules of contract law almost always
operate where there is a gap in the manifestation of assent, then con-
sequently a gap-filling provision must be coercively imposed on par-
ties who have not, by assumption, consented to its imposition.
Furthermore, if the central problem of contract theory is to decide
how gaps in manifested assent should be filled, then the consent of the
parties plays no role in the choice of gap-fillers. In this manner, the
pervasiveness of contractual incompleteness and the concept of gap-
fillers makes consent look quite irrelevant to the main issues of con-
tract theory.®

That this is the prevailing wisdom of contract theory is evidenced
by the fact that scholars as disparate as Ian Macneil,” Subha
Narasimhan,® and Charles Fried® adhere to it. Recently, however, in
an almost imperceptible shift, the rhetoric of gap-filling has been
increasingly supplanted by a new and powerful heuristic device: the

5 See, e.g., Peter Linzer, Uncontracts: Context, Contorts and the Relational Approach, 1988
Ann. Surv. Am. L. 139, 173, n.188 (“I recognize the fiction involved in speaking of an implied-
in-law covenant ‘existing’; I apologize to legal realists for my shorthand terminology.”).

6 See, e.g., id. at 142 (“When rights and obligations cannot be traced to an express contract,
but instead relate back to an informal and often long-term relationship, or when an express
contract is adhesive, it is difficult to find real consent to the duties imposed by courts or by
legislatures.”).

7 See Ian R. Macneil, Commentary, Restatement (Second) of Contracts and Presentiation,
60 Va. L. Rev. 589, 593 (1974) (“When the guise of . . . consensually formed law was not
possible, . . . the system filled the gaps by supplying presentiation in the form of predictable
and theoretically precise rules.”). Macneil’s views of consent are rather complex and, in my
view, somewhat ambiguous if not ambivalent. For a detailed analysis, see Randy E. Barnett,
Conflicting Visions: A Critique of Yan Macneil’s Relational Theory of Contract, 78 Va. L. Rev.
(forthcoming August 1992).

8 See Subha Narasimhan, Of Expectations, Incomplete Contracting, and the Bargain
Principle, 74 Cal. L. Rev. 1123, 1179 (1986) (“Once incomplete allocation [by a contract] is
conceded, we must either limit enforcement to what parties actually consented to or impose
allocations based on nonconsensual factors as a matter of legal duty.” (emphasis added)
(footnote omitted)). In the omitted footnote, Narasimhan suggests as sources of these legal
duties such nonconsensual factors as “the need for contractual stability, economic efficiency,
or minimizing litigation.” Id. at 1179 n.151.

9 See Charles Fried, Contract As Promise (1981):

In all these cases [of unallocated risks] the court is forced to sort out the difficulties that
result when parties think they have agreed but actually have not. The one basis on
which these cases cannot be resolved is on the basis of the agreement—that is, of
contract as promise.

Id. at 60.
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concept of default rules. This concept has been employed by an ideo-
logically diverse group of contract theorists including Ayres and
Gertner,’® Goetz and Scott,!! Coleman, Heckathorn, and Maser,?
Haddock, Macey, and McChesney,!* and even some scholars who
have failed to overcome the transaction costs of forming a writing
partnership, such as Douglas Baird,'* David Charny,!® Richard Cras-
well,'¢ Richard Epstein,!” Clayton Gillette,'® and Jason Johnston.!®

The default rule approach analogizes the way that contract law fills
gaps in the expressed consent of contracting parties to the way that
word-processing programs set our margins for us in the absence of
our expressly setting them for ourselves. A word-processing program
that required us to set every variable needed to write a page of text
would be more trouble than it was worth. Instead, all word-process-
ing programs provide default settings for such variables as margins,
type fonts, and line spacing and leave it to the user to change any of
these default settings to better suit his or her purposes.?°

10 See Ayres & Gertner, supra note 4; Ian Ayres & Robert Gertner, Strategic Contractual
Inefficiency and the Optimal Choice of Legal Rules, 101 Yale L.J. 729 (1992).

11 See Charles J. Goetz & Robert E. Scott, The Limits of Expanded Choice: An Analysis of
the Interactions Between Express and Implied Contract Terms, 73 Cal. L. Rev. 261 (1985);
Robert E. Scott, A Relational Theory of Default Rules for Commercial Contracts, 19 J. Legal
Stud. 597 (1990).

12 See Jules L. Coleman, Douglas D. Heckathorn, & Steven M. Maser, A Bargaining
Theory Approach to Default Provisions and Disclosure Rules in Contract Law, 12 Harv. J.L.
& Pub. Pol'y 639 (1989).

13 See David D. Haddock, Jonathan R. Macey, & Fred S. McChesney, Property Rights in
Assets and Resistance to Tender Offers, 73 Va. L. Rev. 701 (1987). This article exemplifies the
now pervasive use of defaunlt rule terminology in the corporate legal theory literature where, I
believe, it originated before spreading to contract theory.

14 See Baird, supra note 1.

15 See David Charny, Hypothetical Bargains: The Normative Structure of Contract
Interpretation, 89 Mich. L. Rev. 1815 (1991).

16 See Richard Craswell, Contract Law, Default Rules, and the Philosophy of Promising, 88
Mich. L. Rev. 489 (1989).

17 Richard A. Epstein, Beyond Foreseeability: Consequential Damages in the Law of
Contract, 18 J. Legal Stud. 105 (1989).

18 See Clayton P. Gillette, Commercial Relationships and the Selection of Default Rules for
Remote Risks, 19 J. Legal Stud. 535 (1990).

19 See Johnston, supra note 4.

20 Indeed, Wordstar, the first widely popular word-processing program, required the user
installing the program to spend a great deal of time selecting most of the default settings by
which the program would operate. In part because of the inconvenience caused by the absence
of enough default rules, other programs have supplanted Wordstar in popularity. These other
programs do not impose upon the user the need to make so many decisions, but instead
provide the default settings that the program authors believe most users would desire. We
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What makes the default rule approach to gap-filling distinctive in
both word processing and contract law is that default rules are bind-
ing in the absence of manifested assent to the contrary—which means
that a manifested assent to the contrary will displace the default rule.
Any gap-filling rule that cannot be displaced by manifested assent is
not properly called a default rule at all, but is what Ayres and Gertner
have called an “immutable” rule—that is, some other kind of contract
law background norm that may fill a gap in assent or may even dis-
place the manifested assent of the parties.?!

By this criterion, many of the provisions of Article 2 of the Uni-
form Commercial Code (U.C.C.) are default rules, because they apply
“unless otherwise agreed.”??> Eighteen of the twenty-eight provisions
of Part 3 of Article 2, which specify the “General Obligation and
Construction of Contract,” contain this or comparable language.?®
Moreover, section 1-102(4) specifies that “[t]he presence in certain
provisions of this Act of the words ‘unless otherwise agreed’ or words
of similar import does not imply that the effect of other provisions
may not be varied by agreement under subsection (3).””?* The default
rule approach is not, of course, limited to the U.C.C. Outside the
areas of fraud, duress, and unconscionability, few of the cases in law
school casebooks would have arisen had the parties included an
express clause in their agreement to govern the problem that arose

would hardly say that the programmers providing the default settings are imposing their will
on users. On the contrary, they are providing a service to users by performing a task which
users would rather not perform themselves. The absence of default rules or the inclusion of the
wrong default rules thus creates an imposition on those who use a word-processing program.

2l See Ayres & Gertner, supra note 4, at 87 (“Default rules fill the gaps in incomplete
contracts; they govern unless the parties contract around them. Immutable rules cannot be
contracted around; they govern even if the parties attempt to contract around them.”).

22 This language is found at least once and in some instances more than once in 25 of the 97
non-definitional sections of Article 2. See U.C.C. §§ 2-210, 2-306 to -312, 2-319 to -327, 2-503
to -504, 2-507, 2-511, 2-513 to -514, 2-601, 2-706 (1987). Comparable language is found in
eight additional sections. See U.C.C. §§ 2-206, 2-207, 2-314, 2-315, 2-401, 2-501, 2-509, 2-718
(1987). Comparable language is also to be found in the official comments to three additional
sections. See U.C.C. §§ 2-608, 2-614, 2-615 (1987).

23 See U.C.C. §§ 2-306 to -312, 2-314 to -315, 2-319 to -327 (1987).

24 U.C.C. § 1-102(4) (1987). The U.C.C. also states that:

The effect of provisions of this Act may be varied by agreement, except as otherwise

provided in this Act and except that the obligations of good faith, diligence,

reasonableness and care prescribed by this Act may not be disclaimed by agreement but

the parties may by agreement determine the standards by which the performance of

such obligations is to be measured if such standards are not manifestly unreasonable.
Id. at § 1-102(3).
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between them. In almost every case, the silence of the parties creates
a gap that the default rules of contract law are used to fill.

The rhetoric of default rules is in the process of becoming the ter-
minology of choice for contract theorists.>> Yet the implications of
this subtle conceptual shift for the debate concerning the underlying
basis of contractual obligation—especially the role of consent—have
yet to be explored. The idea of filling gaps in manifested consent with
default rules calls into question the neat dichotomy between terms
that are assented to and those that are imposed by the legal system. It
suggests yet another category of terms that, although supplied? by
courts or legislatures when there is a gap in manifested assent, none-
theless reflect the consent of the parties.

Terms supplied by default rules are not a product of the expressed
or implied-in-fact consent of the parties as these two notions have tra-
ditionally been understood, and may therefore be considered genu-
inely implied-in-law. But neither are terms supplied by default rules
invariably imposed on the parties by the legal system for reasons of
principle or policy as are terms supplied by immutable contract rules
or by tort law. In a very real sense, such terms can be and often are
indirectly consented to by parties who could have contracted around
them—but did not.

In this Article, I want to challenge the received wisdom of “gap-
filling in the absence of consent” by showing how the concept of
default rules bolsters the theoretical importance of consent. I will
accomplish this by expanding and refining my analysis of a “consent
theory of contract.”?” I propose that the concept of default rules

25 See, e.g., Beth A. Eisler, Default Rules for Contract Formation By Promise and the Need
for Revision of the Mailbox Rule, 79 Ky. L.J. 557 (1990-91); Alex Y. Seita, Uncertainty and
Contract Law, 46 U. Pitt. L. Rev. 75, 122-32 (1984).
26 The term “supplied,” rather than “implied-in-law” is favored by the Restatement
(Second) of Contracts and by Allan Farnsworth. See E. Allan Farnsworth, Contracts § 7.16,
at 546 (2d ed. 1990) (“The process by which a court supplies a term is often called
‘implication.” ” (emphasis added)). In a footnote he elaborates:
The process by which the court derives its conclusion might better be described as
“inference,” but “implication” is generally used. Restatement Second § 204 avoids the
use of either term: “a term which is reasonable in the circumstances is supplied by the
court.” The process is sometimes also referred to as “gap filling.”

Id. § 7.16, at 546 n.12.

21 I have developed a consent theory of contract in Randy E. Barnett, Contract Scholarship
and the Reemergence of Legal Philosophy, 97 Harv. L. Rev. 1223 (1984) (reviewing E. Allan
Farnsworth, Contracts (Ist ed. 1982)); Randy E. Barnett, A Consent Theory of Contract, 86
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reveals consent to be operating at two distinct levels of contract the-
ory. First, the presence of consent to be legally bound is essential to
justify the legal enforcement of any default rules. Second, nested
within this overall consent to be legally bound, consent also operates
to justify the selection of particular default rules.

With consent operating on both of these levels, contract terms sup-
plied by default rules can be seen to occupy a previously undifferenti-
ated middle ground between the traditional categories of implied-in-
fact and implied-in-law terms. Under certain circumstances, it is not
at all fictitious to characterize a choice to remain silent and let default
rules operate as an expression of consent, albeit a more inchoate or
indirect expression than what we associate with expressed or implied-
in-fact terms.?® And, even when parties cannot be said to have con-
sented by their silence to the enforcement of particular default rules,
enforcement may still be justified on the grounds of consent when
default rules are chosen to reflect the commonsense or conventional
understanding of most parties.

As will become apparent, the concept of default rules entails a very
practical implication for how contract law is taught in law school.
We should replace the traditional dichotomy of expressed or implied-
in-fact contract terms that are “really” consented to and implied-in-
law contract terms that are “really” imposed on the parties with a
more realistic trichotomy. In the first category are terms that are a
product of direct consent (expressed or implied-in-fact terms), in the
second are terms that are a product of indirect consent (implied-in-
law default rules), and in the third are terms that are imposed upon

Colum. L. Rev. 269 (1986) [hereinafter Barnett, Consent Theory]; Randy E. Barnett, Contract
Remedies and Inalienable Rights, 4 Soc. Phil. & Pol'y 179 (1986) [hereinafter Barnett,
Inalienable Rights]; Randy E. Barnett, Squaring Undisclosed Agency Law with Contract
Theory, 75 Cal. L. Rev. 1969 (1987) [hereinafter Barnett, Undisclosed Agency]; Randy E.
Barnett, The Internal and External Analysis of Concepts, 11 Cardozo L. Rev. 525 (1990)
[hereinafter Barnett, Internal & External Analysis]; and Randy E. Barnett & Mary E. Becker,
Beyond Reliance: Promissory Estoppel, Contract Formalities, and Misrepresentations, 15
Hofstra L. Rev. 443 (1987). A condensed and revised account of this approach appears in
Randy E. Barnett, Rights and Remedies in a Consent Theory of Contract, in Liability and
Responsibility: Essays in Law and Morals 135 (R.G. Frey & Christopher W. Morris eds.,
1991).
28 For a discussion of why expressed consent is “real” consent, see infra Part IV.
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the parties without any consent (implied-in-law immutable terms).?’
With this reconfiguration, the set of implied-in-law terms that repre-
sent a genuine imposition on the parties is much smaller than is com-
monly assumed.

In Part I, I elaborate in some detail on the essential social functions
that consent plays in the liberal conception of justice and the rule of
law. I discuss how the consensual element of contract that comprises
the liberal principle of freedom of contract addresses the pervasive
social problems of knowledge and of interest. Freedom of contract
entails both freedom 7o contract—the power to effect one’s legal rela-
tions by consent—and freedom from contract—the immunity from
having one’s rights to resources transferred without one’s consent.
Working together, these two components of contractual freedom har-
ness the personal and local knowledge possessed by individuals and
associations by enabling them to put their own knowledge into action
while taking into account the vast knowledge possessed by others of
which they are necessarily ignorant. Moreover, these components of
contractual freedom also address the problem of interest by providing
incentives both to use the knowledge in one’s possession and to take
into account the knowledge of others.

In Part II, I use this functional analysis of consent to explain the
important justificatory role played by manifestations of consent. I
show how, by manifesting their intention to be legally bound, con-
tracting parties are implicitly committing themselves to the jurisdic-
tion of a legal system that is thereby justified in using the background
rules of contract law to fill the gaps in their agreement. Under certain
circumstances, this “consent to jurisdiction” would also justify the
enforcement of any promulgated set of default rules. In sum, a con-
sent to be legally bound provides a necessary but only sometimes suffi-
cient justification for enforcing whatever set of default rules may be
promulgated by a legal system.

In Part III, I argue that, within a consent theory of contract,
silence can be meaningful and that its meaning should influence our
choice of default rules when the circumstances described in Part II
are absent. I defend my “consent theory of contract” against Richard

29 1 shall suggest, however, infra text accompanying notes 218-25, how a competitive legal
order could transform even implied-in-law immutable rules of contract into genuinely consent-
based background rules.
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