Essay

Was Slavery Unconstitutional Before the Thirteenth
Amendment?: Lysander Spooner’s Theory of Interpretation

Randy E. Barnett’
INTRODUCTION

In 1843, radical abolitionist William Lloyd Garrison called the Constitution of
the United States, “a covenant with death and an agreement with hell.” Why?
Because it sanctioned slavery, one of the greatest crimes that one person can commit
against another. Slavery was thought by abolitionists to be a violation of the natural
rights of man so fundamental that, as Lincoln once remarked: “If slavery were not
wrong, nothing is wrong.”? Yet the original U.S. Constitution was widely thought to
have sanctioned this crime. Even today, many still believe that, until the ratification
of the Thirteenth Amendment prohibiting involuntary servitude, slavery previously
had been constitutional, and for this reason, the original Constitution was deeply
flawed.

But in 1845 one man disagreed with the conventional wisdom. That man insisted
that slavery was not only a moral abomination; it was also unconstitutional. His
name was Lysander Spooner and he defended this position in a book, entitled The
Unconstitutionality of Slavery? While rejecting his conclusion, Garrison wrote of
Spooner’s argument: “We admit Mr. Spooner’s reasoning to be ingenious— perhaps,
as an effort in logic, unanswerable.”

Historians of abolitionism know Spooner’s name,’ but lawyers, law professors®
and their students generally do not. This is a pity. For Lysander Spooner deserves a

*  Austin B. Fletcher Professor, Boston University School of Law. This Essay is based upon a lecture given
at the University of the Pacific, McGeorge School of Law, on March 13, 1997 as part of the Distinguished Speakers
Series, It was also presented in faculty workshops at Boston University and the Roger Williams School of Law. ©
1997 Randy E. Barnett. Permission to photocopy for classroom use is hereby granted.

1. Resolution adopted by the Antislavery Society, Jan. 27, 1843 (“The compact which exists between the
North and the South is a covenant with death and an agreement with hell.”).

2. Letter by Abraham Lincoln to A.G. Hodges, Apr. 4, 1864.

3.  LYSANDER SPOONER, The Unconstitutionality of Slavery (1845), reprinted in 4 THE COLLECTED WORKS
OF LYSANDER SPOONER (Charles Shively ed., 1971) [hereinafter WORKS]).

4.  LYSANDER SPOONER, The Unconstitutionality of Slavery (1860), 4 WORKS, supra note 3 (This quote
is taken from an unnumbered page).

5.  See, e.g., ROBERT COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL PROCESS 154-58 (1975)
(discussing Spooner’s views on the unconstitutionality of slavery).

6. A Westlaw search (Lysander +2 Spooner) conducted on March 7, 1997 turned up 37 articles by 32
authors referring to Spooner’s writings on a number of subjects, some by law professors and some student notes.
Most consist of no more than a sentence or two. Perhaps the most extensive discussion of Spooner’s views on
interpretation is contained in Hans W. Baade, “Original Intent” in Historical Perspective: Some Critical Glosses,
69 TeX. L. REV. 1001, 1046-51 (1991).
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place of honor among American lawyers, both for the principles for which he stood
against the crowd and for the brilliance with which he defended those principles. In
this Essay, though I will be unable to do his analysis complete justice, I want to
describe the method of constitutional interpretation that led Spooner to his conclusion
about slavery. In many ways, Spooner’s interpretive approach has a very modern
ring. In important respects, however, his approach is preferable to those commonly
used today and worthy of study for this reason alone.

But before I present Spooner’s views, I want to tell you something about the life
of this remarkable individual.

1. SPOONER’S LIFE AND CAREER’

Lysander Spooner was born January 19, 1808, on his father’s farm in rural New
England near Athol, Massachusetts. Raised as one of nine children, Spooner left
home to live in nearby Worcester where, in 1833, he began studying law in the
offices of John Davis, a prominent Massachusetts politician who shortly thereafter
served as Governor and then Senator. In Davis’ absence, Spooner also studied with
Charles Allen, a state senator who eventually served as Chief Justice of the
Massachusetts Supreme Court.

The rules of the Massachusetts courts in those days required a student to study
in-a lawyer’s office before admission to the bar. College graduates were required to
study for three years, while non-graduates were required to do so for five years.
Spooner’s first act as a lawyer was to challenge what he thought was a rule that
discriminated against the poor. After just three years of study, with encouragement
from both Davis and Allen (who had graduated from Yale and Harvard respectively),
Spooner set up his practice in Worcester in open defiance of the rules. Spooner
published a petition in the local newspaper and sent copies of it to each member of
the state legislature. He argued that “no one has yet ever dared advocate, in direct
terms, so monstrous a principle as that the rich ought to be protected by law from the
competition of the poor.”® In 1836, the legislature abolished the restriction.

Spooner’s writing career began at about the same time as his legal one, with
essays criticizing Christianity from a deistic perspective.” Possibly in part for this
reason, his law practice did not flourish and, in 1836, he left Massachusetts to make
his fortune in “the West”—meaning in this case, Ohio. There, Spooner vied with
other speculators of the time to buy land where future cities would spring up. He

.

7.  Except as noted, the biographical information in this section comes from Shively, Biography, in 1
WORKS, supra note 3, at 15-62. For an intellectual biography focusing more on the evolution of Spooner’s views,
see James J. Martin, Lysander Spooner, Dissident Among Dissidents, in MEN AGAINST THE STATE 167-201 (1970).

8. 1 WORKS, supra note 3, at 18.

9.  See LYSANDER SPOONER, The Deist’s Immortality, and An Essay On Man’s Accountability For His
Belief (1834), reprinted in 1 WORKS, supra note 3; LYSANDER SPOONER, The Deist’s Reply to the Alleged
Supernatural Evidences of Christianity (1836), reprinted in 1 WORKS, supra note 3.
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purchased a tract along the Maumee River for a town called Gilead, which today is
named Grand Rapids, Ohio. But Gilead lost out to better connected rivals and a
general real estate collapse, so that by. 1840, Spooner returned to his father’s farm.
After writing about how the banking system should be reformed to avoid the
kind of speculative collapse he had experienced,'® Spooner struck out in an entirely
new direction: In 1844, he founded the American Letter Mail Company to contest the
U.S. Post Office’s monopoly on the delivery of first class mail. Postal rates in those
years were notoriously high and several companies arose to challenge the
government’s monopoly. As he had when he confronted restrictions on entering the
Massachusetts bar, Spooner vigorously defended his action with a pamphlet entitled,
The Unconstitutionality of the Laws of Congress Prohibiting Private Mails." Unfor-
tunately, this time he was up against a more intransigent foe. Although Spooner’s .
mail company was very successful, legal challenges by the government soon
exhausted his financial resources and by July, 1844 his business was all but defunct
without his ever having the opportunity to fully litigate his constitutional claims.
It was after this dispiriting experience that Spooner returned to Athol and began
writing about slavery. With financial assistance from wealthy New York philan-
thropist and abolitionist Gerrit Smith, Spooner produced the first volume of The
Unconstitutionality of Slavery in 1845. Spooner’s arguments drew criticism to be
sure, especially from abolitionist Wendell Phillips,* to which in 1847 he responded

10. See LYSANDER SPOONER, Constitutional Law, Relative To Credit, Currency, and Banking (1843),
reprinted in 5 WORKS, supra note 3; LYSANDER SPOONER, Poverty: Its Illegal Causes, and Legal Cure (1846),
reprinted in 5 WORKS, supra note 3.

11. See LYSANDER SPOONER, The Unconstitutionality of the Laws of Congress, Prohibiting Private Mails
(1844), reprinted in 1 WORKS, supra note 3.

12. See WENDELL PHILLIPS, REVIEW OF LYSANDER SPOONER'S ESSAY ON THE UNCONSTITUTIONALITY OF
SLAVERY (1847) (reprint ed. 1969) [hereinafter PHILLIPS, REVIEW OF SPOONER]. Phillips’ essay ran 95 pages and
was subsequently republished in 4 Mass. Q. REV. 3 (1851). Phillips’ critical reaction to Spooner’s essay was
predictable insofar as “the chief target of Lysander Spooner’s monograph . . . had been Wendell Phillips’s tract
espousing the contrary thesis of the Constitution as a pro-slavery compact.” Baade, supra note 6, at 1049 (referring
to THE CONSTITUTION: A PRO-SLAVERY COMPACT: OR SELECTIONS FROM THE MADISON PAPERS [Anti-slavery
Examiner— No. XI, 1844; 2d ed. 1845] which had been authored by Phillips). Nonetheless, the popularity and
influence of Part I of Spooner’s book within abolitionist circles, if no other, is evidenced both by the length and
obvious care of Phillips’ reply, by his reference therein to Spooner’s “much-praised essay,” (PHILLIPS, REVIEW OF
SPOONER, at 69), and by the fact that Phillips published his pamphlet “at his own expense.” CARLOS MARTYN,
'WENDELL PHILLIPS: THE AGITATOR 216 (1890).
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in a second, entirely new volume of the book which was appended to the first., ¥ The
entire work runs nearly 300 pages.

The passion of Spooner’s opposition to slavery is evidenced by his conspiratorial
efforts to free the captured John Brown. He had met Brown shortly before Brown’s
ili-fated raid on Harper’s Ferry, and afterwards attempted to implement a plan in
which radical abolitionists would kidnap the governor of Virginia and hold him
hostage for Brown’s release. The plan was never acted upon, though Spooner’s
associates had gone so far as to locate a boat and crew. Spooner also provided legal
arguments to aid abolitionists charged with violating the Fugitive Slave Act, and his
work on behalf of such defendants led him in 1854 to publish a book, Trial by Jury,"
in which he defended as essential to a free society the jury’s role as triers of both fact
and law—the position sometimes referred to as “jury nullification.”

Until his death in 1887 at the age of 79, Spooner eked out an impoverished
existence as a writer, activist, and legal theorist. His writings were extensive,
including a lengthy, though never-completed, book defending intellectual property. "
At a memorial service in his honor the following resolution was passed:

Resolved: That while he fought this good fight and kept the faith, he did not
finish his course, for his goal was in the eternities; that, starting in his youth
in pursuit of truth, he kept it up through a vigorous manhood, undeterred by
poverty, neglect, or scorn, and in his later life relaxed his energies not one
jot; that his mental vigor seemed to grow as his physical powers declined;
that although, counting his age by years, he was an octogenarian, we chiefly
mourn his death, not as that of an old man who has completed his task, but
as that of the youngest man among us,—youngest because, after all that he
had done, he still had so much service that the best we can do in his memory
is to take up his work where he was forced to drop it, carry on with all that

13. Although Spooner and Phillips were locked in debate, given the close timing and multiple publications
of their respective essays, the number of revised editions in which additional material was added, and the rarity and
imprecision of citation practices in those days, it is not entirely clear at any given point who was responding to
which work of the other. Phillips does once mention a “second edition” by Spooner (PHILLIPS, REVIEW OF SPOONER,
supra note 12, at 53), but the reference to which he refers in Spooner appears in a footnote in Part I (of the 1860
revised edition)—a footnote apparently added in a “second edition” which appeared sometime before Part I was
published in 1847. Although James J. Martin says Part IT was initially published in 1846 and then attached to Part
1in 1847, he consults the 1856 edition of Part I, owing to the fact of “the 1846 edition being especially scarce.”
MARTIN, supra note 3, at 180 n.52. In contrast, on the page facing the reproduction of the 1860 edition, Charles
Shively notes that “Part II first appears in 1847, both separately and with Part 1.” 4 WORKS, supra note 3. Morcover,
1847 is its copyright date. Perhaps Martin, not having seen the 1846 edition confused a “second edition” of Part
1 appearing in 1846 with Part II. Moreover, throughout Phillips’ essay, he never refers to any page number in Part
I of Spooner’s book. In contrast, several arguments in Part II of Spooner’s book, indeed entire chapters, are clearly
responding to arguments advanced in Phillips’ 1847 review. Thus, it appears that Part II of Spooner’s work was
responding to Phillips review of Part I.

14. LYSANDER SPOONER, An Essay on the Trial by Jury (1852), reprinted in 2 WORKS, supra note 3.

15. LYSANDER SPOONER, The Law of Intellectual Property; or An Essay on the Right of Authors and
Inventors to a Perpetual Property in Their Ideas, Vol. I (1855), reprinted in 3 WORKS, supra note 3.
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we can summon of his energy and indomitable will, and as old age creeps
upon us, not lay the harness off, but following his example and Emerson’s
advice, “obey the voice at eve obeyed at prime.”

In the spirit of that resolution let us now consider Lysander Spooner’s approach to
constitutional interpretation that led him to conclude that slavery was uncon-
stitutional.'s

II. LEGAL INDETERMINACY AND NEED FOR NATURAL LAW

In setting out his method of constitutional interpretation, Spooner was under no
illusions about the determinacy of written texts. Indeed, it was the indeterminacy of
written words that Spooner thought gave rise to the need for a theory of
interpretation. “The words, in which statutes and constitutions are written,” he
observed

are susceptible of so many different meanings,—meanings widely-different
from, often directly opposite to, each other, in their bearing on men’s
rights,—that, unless there were some rule of interpretation for determining
which of these various meanings are the true ones, there could be no
certainty at all as to the meaning of the statutes and constitutions
themselves."”

As an example of this in the Constitution, he offered the word “free.”

Yet, the word free is capable of some ten or twenty different senses. So that,
by changing the sense of that single word, some ten or twenty different
constitutions would be made out of the same written instrument. But there
are, we will suppose, a thousand other words in the constitution, each of
which is capable of from two to ten different senses. So that, by changing
the sense of only a single word at a time, several thousands of different
constitutions would be made.'®

16. In what follows, I include far more and longer quotes from Spooner than is common in a law review
article. I do so because, to the extent possible in an essay of this kind, I want the reader to hear Spooner in his own
voice.

17. LYSANDER SPOONER, The Unconstitutionality of Slavery 137 (rev. ed. 1860), reprinted in 4 WORKS,
supra note 3 [hereinafter SPOONER, The Unconsistutionality of Slavery]. Page numbers are to the 1860 “enlarged
edition” as reprinted in 4 WORKS, supra note 3, which includes both the original version published in 1845, the
second part published in 1847, additional appendices, and reviews of earlier editions. This edition, published in
Boston, sold for $1.00 in cloth and 75¢ in paper.

18. Id.at138.
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Without some way of ascertaining a single meaning, therefore, the whole point of
adopting a written statute or constitution would be defeated. “[E]ach written law, in
order to be law, must be taken only in some one definite and distinct sense; and that
definite and distinct sense must be selected from the almost infinite variety of senses
which its words are capable of.”*® Spooner then asked, “How is this selection to be
made?”?° For his answer, he turned to natural law.

'By natural law Spooner meant a “universal principle of moral obligation, that
arises out of the nature of men and their relations to each other, and to other things—
and [which] is consequently as unalterable as the nature of men.” This he called
“the rule, principle, obligation or requirement of natural justice.”” And the
requirement of natural justice “has its origin in the natural rights of individuals,
results necessarily from them, keeps them ever in view as its end and purpose,
secures their enjoyment, and forbids their violation.”” Put another way, “this natural
law is no other than that rule of natural justice, which results either directly from
men’s natural rights, or from such acquisitions as they have a natural right to make,
or from such contracts as they have a natural right to enter into.”*

Years later, Spooner explained his conception of natural law as follows:

The science of mine and thine—the science of justice—is the science of all
human rights; of man’s rights of person and property; of all his rights to life,
liberty, and the pursuit of happiness.

It is the science which alone can tell any man what he can, and cannot,
do; what he can, and cannot, have; what he can, and cannot, say, without
infringing the rights of any other person.

It is the science of peace; and the only science of peace; since it is the
science of which alone can tell us on what conditions mankind can live in
peace, or ought to live in peace, with each other.

These conditions are simply these: viz., first that each man shall do,
towards every other, all that justice requires him to do; as for example, that
he shall pay his debts, that he shall return borrowed or stolen property to its
owner, and that he shall make reparation for any injury he may have done
to the person or property of another.

The second condition is, that each man shall abstain from doing, to
another, anything which justice forbids him to do; as, for example, that he
shall abstain from committing theft, robbery, arson, murder, or any other
crime against the person or property of another.

19. Id.at138-39.
20. I

21. Id.at5-6.
22. Id.até.

23. H

24. Id.at1.
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So long as these conditions are fulfilled, men are at peace, and ought to
remain at peace, with each other. But when either of these conditions is
violated, men are at war. And they must necessarily remain at war until
justice is re-established.””

The “science of justice,” then, was to figure out the preconditions of peace.?®

Although Spooner wrote in a day when, especially among abolitionists, natural
law and natural rights were more familiar than they are today, he did not assume his
audience understood these concepts or accepted them. Instead, he explained why an
appeal to natural law and natural rights was both inescapable and feasible. Spooner
argued that statutes and constitutions must be consistent with natural justice as
defined by natural rights because only by so doing would such statutes or con-
stitutions be binding on the citizenry:

Natural justice is either law, or it is not. If it be law, it is always law, and
nothing inconsistent with it can ever be made law. If it be not law, then we
have no law except that which is prescribed by the reigning power of the
state; and all idea of justice being any part of our system of law, any further
than it may be specially prescribed, ought to be abandoned; and government
ought to acknowledge that its authority rests solely on its power to compel
submission, and that there is not necessarily any moral obligation of
obedience to its mandate.

Putting the matter more succinctly, Spooner wrote: “If legislation be consistent with
natural justice, and the natural or intrinsic obligation of the contract of government,
it is obligatory: if not, not.”?

For Spooner, then, the choice was a conception of law that was consistent with
natural justice, which would then carry with it a duty of obedience, or a conception
of law based solely on the successful imposition of power, which there would be no
moral duty to obey. “If physical power be the fountain of all law, then law and force
are synonymous terms. Or, perhaps, rather, law would be the result of a combination
of will and force; of will, united with a physical power sufficient to compel

25. LYSANDER SPOONER, Natural Law; or The Science of Justice (1882), reprinted in 1 WORKS, supra note
3, at 5-6.

26. As might be expected, Spooner thought that “[e]ach individual being secured in the enjoyment of this
liberty, must then take the responsibility of his own happiness and well-being. If his necessities require more than
his faculties will supply, he must depend upon the voluntary kindness of his fellow-men. . . .” SPOONER, The
Unconstitutionality of Slavery, supra note 17, at 20 n.*, Nevertheless, Spooner maintained that extreme necessity
could change a person’s obligation if “he be reduced to that extremity where the necessity of self-preservation over-
rides all abstract rules of conduct, and makes a law for the occasion—an extremity, that would probably never occur
but for some antecedent injustice.” Id,

27. SPOONER, The Unconstitutionality of Slavery, supra note 17, at 8 n.* (emphasis added).
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obedience to it, but not necessary having any moral character whatever.””® The
implications of this definition of law were obvious to Spooner. “On this principle,
then—that mere will or power are competent to establish the law that is to govern an
act, without reference to the justice or injustice of the act itself, the will and power
of any single individual to commit theft, would be sufficient to make the theft lawful,
as lawful as is any other act of injustice, which the will and power of communities,
or large bodies of men, may be united to accomplish.”®

But are not the commands of legitimate governments distinguishable from the
commands of a thief? Spooner argued that this would only be true on the assumption
that a government’s legitimacy is not itself a product of mere will or power. “The
numbers concerned,” he wrote, “do not alter the rule.”*° How then would a govern-
ment achieve legitimacy? Spooner’s answer was the traditional American answer:
from the consent of the governed. “[G]overnment can have no powers except as
individuals may rightfully delegate to it.”*' But once again, Spooner’s argument takes
on a modern appearance. For he understood as well as any political theorist today the
impossibility of gaining unanimous consent.

Our constitutions purport to be established by “the people,” and, in theory,
“all the people” consent to such government as the constitutions authorize.
But this consent of “the people” exists only in theory. It has no existence in
fact. Government is in reality established by the few; and these few assume
the consent of all the rest, without any such consent being actually given.”?

One might conclude from a lack of actual consent either that the government was
illegitimate® or that actual consent is not what legitimates government. Or one might
contend, as Spooner did in his book on slavery, that the lack of actual consent
imposed severe constraints on any government which depended for its legitimacy
upon the consent of the governed. Specifically, it limited the government to
exercising only those powers to which every honest person could be presumed to
have consented.*

Spooner’s answer to the lack of actual assent was, therefore, to employ a pre-
sumption based on what today might be called rational choice.

28. IHd. atl2.

29. Id. at12-13.

30. Id at12,

31. Id.at14. ‘

32. Id. at 153; see id. at 225 (“The whole matter of the adoption of the constitution is mainly a matter of
assumption and theory, rather than of actual fact.”).

33. Later in his life Spooner reached this conclusion in what may be his best remembered essay. See
LYSANDER SPOONER, No Treason, No. VI: The Constitution of No Authority (1870), reprinted in 1 WORKS, supra
note 3.

34, SPOONER, The Unconstitutionality of Slavery, supra note 17, at 143,
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