RECONCEIVING THE NINTH AMENDMENT
Randy E. Barnettt

It cannot be presumed that any clause in the constitution is in-
tended to be without effect; and, therefore, such a construction is
inadmissible, unless the words require it.1

I do not think you can use the Ninth Amendment unless you know
something of what it means. For example, if you had an amend-
ment that says ‘“Congress shall make no” and then there is an ink-
blot, and you cannot read the rest of it, and that is the only copy
you have, I do not think the court can make up what might be
under the inkblot.?

I
CLEARING A PATH FOR THE NINTH AMENDMENT

The courts long have protected constitutional rights that are
not listed explicitly in the Constitution,® but are they warranted in
doing so? As scholars and commentators vigorously debate this and
other questions about the appropriate role of judges in interpreting
the Constitution, the Ninth Amendment has assumed increasing im-
portance. Its declaration that “[t]he enumeration in the Constitu-
tion, of certain rights, shall not be construed to deny or disparage
others retained by the people”4 has suggested to many that the set
of rights protected by the Constitution is not closed and that judges
may be authorized to protect these ‘“‘unenumerated” rights on
occasion.

While much is controversial about the Ninth Amendment, the
events that led to its adoption generally are agreed upon.> The
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Ninth Amendment was originally conceived by James Madison. A
committee of the House of Representatives, on which Madison
served, revised it. The House and the Senate debated and approved
it and, along with the rest of the Bill of Rights, the several states
ratified it. Any provision that survives this process must be pre-
sumed by interpreters of the Constitution to have some legitimate
constitutional function, whether actual or only potential. Despite
this long respected presumption, the Supreme Court has generally
interpreted the Ninth Amendment in a manner that denies it any
role in the constitutional structure.® The Ninth Amendment’s most
important appearance in a Supreme Court case to date has been in a
supporting role.? In his now-famous concurring opinion in Griswold
v. Connecticut,® Justice Goldberg stated: “In interpreting the Consti-
tution, ‘real effect should be given to all the words it uses,’. . . . The
Ninth Amendment to the Constitution may be regarded by some as
a recent discovery, . . . but since 1791 it has been a basic part of the
Constitution which we are sworn to uphold.”®

In this article, I hope to clear a path for a more fruitful and
faithful interpretation of the Ninth Amendment by removing certain
doctrinal and theoretical impediments to such an interpretation.
This requires a critical appraisal of what I call the “rights-powers”
conception of constitutional rights—a conception that the Court has
applied exclusively to the Ninth Amendment, rendering it function-
less. I shall then contrast this view with the very different “power-
constraint” conception that the Court has used to interpret most
other constitutional rights. If I accomplish nothing else in this arti-

MAN, THE NINTH AMENDMENT 4-8 (1981); B. PATTERSON, THE FORGOTTEN NINTH AMEND-
MENT 6-18 (1955); Berger, The Ninth Amendment, 66 CorneELL L. Rev. 1, 3-9 (1980);
Caplan, The History and Meaning of the Ninth Amendment, 69 Va. L. Rev. 223, 228-59
(1983); Dunbar, James Madison and the Ninth Amendment, 42 VA. L. Rev. 627, 629-40
(1956); Massey, Federalism and Fundamental Rights: The Ninth Amendment, 38 HasTINGs L J.
305, 307-11 (1987); Rogge, Unenumerated Rights, 47 Carir. L. Rev. 787, 787-93 (1959);
Van Loan, Natural Rights and the Ninth Amendment, 48 B.U.L. Rev. 1, 4-17 (1968); Note,
The Uncertain Renaissance of the Ninth Amendment, 33 U. Ch1. L. Rev. 814, 815-20 (1966)
(authored by James F. Kelly).

6  The singular exception to this is Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555 (1980). There, the plurality based its opinion, in part, on the Ninth Amend-
ment. Id. at 579 n.15.

7 The judicial use of the Ninth Amendment is summarized in Redlich, The Ninth
Amendment, in 3 THE ENCYCLOPEDIA OF THE AMERICAN CONsTITUTION 1316-20 (L. Levy
ed. 1982).

8 381 U.S. 479 (1965).

9 Id. at 491 (Goldberg, J. concurring) (citation omitted). Justice Goldberg relied
on three scholarly works on the Ninth Amendment: B. PATTERSON, supra note 5; Kelsey,
The Ninth Amendment of the Federal Constitution, 11 INp. L.J. 309 (1936); Redlich, 4re There
“Certain Rights . . . Retained by the Pegple?”, 37 N.Y.U. L. Rev. 787 (1962). Except for
references in treatises on the Constitution, until Griswold these three were virtually the
only treatments exclusively devoted to the Ninth Amendment.
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1988] RECONCEIVING THE NINTH AMENDMENT 3

cle, I intend to show that the traditional rights-powers interpreta-
tion of the Ninth Amendment is untenable.

The rights-powers conception is, however, more a symptom
than the real cause of the Ninth Amendment’s past and current ne-
glect. The principal obstacles in the path of a functional Ninth
Amendment are certain views of constitutional structure and a deep-
seated fear of letting judges base their decisions on unenumerated
rights—a fear that stems in large part from a modern philosophical
skepticism about rights. In this article, after laying the rights-pow-
ers conception to rest, I shall present the outlines of a power-con-
straint conception of the Ninth Amendment. In doing so, I shall
discuss how the judicial protection of unenumerated rights is consis-
tent with the structural features of the Constitution and why philo-
sophical skepticism about the idea of “retained” rights should not
operate as a bar to their recognition. Finally, I shall suggest a prac-
tical method of interpreting the rights retained by the people re-
ferred to in the Ninth Amendment.

My analysis will rely heavily on the explanation of constitutional
rights provided by James Madison in his speech before the House of
Representatives.!® I do this for two reasons. First, such a focus
responds to the concern of some that giving the Ninth Amendment
a genuine role to play in constitutional adjudication somehow con-
flicts with the intent of the framers. As the Framer who first con-
ceived of the Ninth Amendment, Madison’s conception of
constitutional rights is the most pertinent to an understanding of
the Ninth Amendment’s intended function. Whether or not the
views Madison expressed to the House reflected a clear consensus
of his contemporaries, if a robust theory of the unenumerated rights
retained by the people is consistent with his vision, then it will be
quite difficult to sustain an objection to such a theory on the ground
that it violates original intent.

Second, I have great respect for Madison as a political theorist.
For this reason, in deciding upon the best theory of the Ninth
Amendment, I think it is useful to consult the opinion of the in-
sightful person who conceived it and who also conceived a good
deal of the Constitution’s other important features. I view the
Framers as teachers, not wardens, and consider their writings to be
the best place to begin looking for a theoretical understanding of
the text they wrote.

The theoretical issues raised by the Ninth Amendment are, in
my view, extremely fundamental and this article is in no way in-

10 See 1 THE DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES
454 (J. Gales & W. Seaton eds. 1834) (Speech of Rep. J. Madison) [hereinafter
““Madison’].
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tended to be the last word on the subject.1! A complete defense of
allowing the Ninth Amendment a real constitutional function would
require a much more extensive presentation than I shall attempt
here. Indeed, a complete analysis of the rights “retained by the
people” would require nothing short of a comprehensive theory of
the Constitution.

I
Two CoMPETING CONCEPTIONS OF CONSTITUTIONAL
Ricurts

A. The Rights-Powers Conception of Constitutional Rights

Although the longstanding neglect of the Ninth Amendment is
a product of basic concerns about grounding judicial review on
unenumerated rights, this neglect would not have been possible
without an interpretation that purports to give the amendment a
meaning while denying it any functional role in constitutional dis-
putes. Such an interpretation employs a rights-powers conception
of constitutional rights, a view that can be traced to a Federalist ar-
gument against the addition of any bill of rights. Federalists origi-
nally argued that a bill of rights was unnecessary because the
Constitution granted the national government only enumerated
powers. Any power that was not enumerated could not be exercised
by the national government. A bill of rights, they argued, would be
redundant and therefore unnecessary. Any rights enumerated in a
bill of rights would be outside the powers of the national govern-
ment and would need no further protection. As Alexander Hamil-
ton wrote, “why declare that things shall not be done which there is
no power to do? Why, for instance, should it be said that the liberty
of the press shall not be restrained, when no power is given by
which restrictions may be imposed?”’!?2 James Wilson made the
same argument:

[Elvery thing which is not given, is reserved. . . . {IJt would have

been superfluous and absurd, to have stipulated with a federal

body of our own creation, that we should enjoy those priviieges,

of which we are not divested either by the intention or the act that

11 [ discuss the relationship between the judicial protection of unenumerated rights
and the ability of a constitution to impart legitimacy on enacted legislation in Barnett,
Foreword: The Ninth Amendment and Constitutional Legitimacy, 64 Cur.-Kent L. Rev. 37
(1988). For a representative collection of writings on the Ninth Amendment and a bibli-
ography of additional Ninth Amendment scholarship, see THE RIGHTS RETAINED BY THE
PeoprLE: THE HISTORY AND MEANING OF THE NINTH AMENDMENT (R. Barnett ed. forth-
coming). For a recent collection of Ninth Amendment scholarship that appeared while
this article was in production, see Symposium on Interpreting the Ninth Amendment, 64 CHI.-
KeNT L. Rev. 37 (1988).

12 Tue FEperaLisT No. 84, at 559 (A. Hamilton) (Mod. Lib. ed. 1937).
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has brought that body into existence.!3

In United Public Workers v. Mitchell,'* Justice Reed used this
rights-powers conception of constitutional rights to interpret the
Ninth Amendment. Writing for the Court, he stated:

The powers granted by the Constitution to the Federal Govern-
ment are subtracted from the totality of sovereignty originally in
the states and the people. Therefore, when objection is made that
the exercise of a federal power infringes upon rights reserved by
the Ninth and Tenth Amendments, the inquiry must be directed
toward the granted power under which the action of the Union
was taken. If granted power is found, necessarily the objection of
invasion of those rights, reserved by the Ninth and Tenth Amend-
ments, must fail.15

The rights-powers conception of the Ninth Amendment views
delegated powers and constitutional rights as logically complemen-
tary. This approach has two important advantages. First, when
rights are viewed as the logical obverse of powers, content can be
given to unenumerated rights by exclusively focusing on the ex-
pressed provisions delegating powers. By avoiding the need to di-
rectly address the substance of unenumerated rights, the rights-
powers conception appears to provide judges a practical way of in-
terpreting the otherwise open-ended Ninth Amendment. Second,
the view that rights and powers are logically complementary seems
to avoid any internal conflict or logical contradiction between con-
stitutional rights and powers. In this way, the rights-powers concep-
tion has the apparent virtue of treating the Constitution as internally
coherent. For these reasons, the rights-powers conception contin-
ues to attract proponents.1® Nonetheless, it is a dubious interpreta-
tion of the Ninth Amendment for at least three reasons.

13 Address by James Wilson to a Meeting of the Citizens of Philadelphia (1787),
reprinted in B. ScHWARTZ, 1 THE BiLL oF RicHTs: A DOoCUMENTARY HisToRY 529 (1971).
Both Hamilton and Wilson argued that an expressed protection of freedom of the press
was unnecessary since the regulation of the press was beyond the powers of Congress.
In the Federal Convention, Roger Sherman used the same example:

Mr. Pinkney & Mr. Gerry, moved to insert a declaration “that the
liberty of the Press should be inviolably observed—"
Mr. Sherman—It is unnecessary—The power of Congress does not
extend to the Press.
Federal Convention (Sept. 14, 1787), reprinted in B. SCHWARTZ, supra, at 437, 439.

14 330 U.S. 75 (1947).

15 Jd at 95-96. Calvin Massey reports that this case was one of only “seven
Supreme Court cases prior to Griswold [that] dealt in any fashion with the ninth amend-
ment. . . .” Massey, supra note 5, at 305 n.1.

16  Seg, e.g., Berger, supra note 5, at 3 (Ninth Amendment rights and Tenth Amend-
ment powers “‘are two sides of the same coin.”); Cooper, Limited Government and Individ-
ual Liberty: The Ninth Amendment’s Forgotten Lessons, 4 J. Law & PoL. 63, 78 (1987) (A ninth
amendment claim against federal action . . . is determined by the extent of the federal
government’s enumerated powers . . .”).
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First, this interpretation erroneously construes the Ninth
Amendment to mean nothing more than what is stated in the Tenth.
The Tenth Amendment reads: ‘“The powers not delegated to the
United States by the Constitution, nor prohibited by it to the States,
are reserved to the States, respectively, or to the people.”'7 The
idea that animates the rights-powers conception—that powers not
delegated are reserved—is expressed clearly here. There was abso-
lutely no need for another amendment, confusingly written in terms
of “rights” that are “retained by the people,” to express exactly the
same idea.!® Justice Reed’s reference to “‘those rights, reserved by the
Ninth and Tenth Amendments . . .’1° illustrates the confusion the
rights-powers conception can cause. The Tenth Amendment does
not speak of rights, of course, but of reserved “powers.” By contrast,
the Ninth Amendment speaks only of rights, not of powers. Yet
Charles Cooper states that: ‘“The ninth amendment does not spec-
ify what rights it protects other than by its reference to the enumer-
ated powers of the federal government.””20

The second objection to the rights-powers conception follows
from the first: This conception renders the Ninth Amendment ef-
fectively inapplicable to any conceivable case or controversy. On
the assumption that rights and powers are logically complementary,
rights begin at precisely the point where powers end. Thus, in prin-
ciple, at least, there can never be a conflict between a right and a
power. But because the focus of the rights-powers approach is
entirely on the powers side, any claim that the national government
had exceeded its enumerated powers would rely entirely upon the
provisions enumerating the powers of the national government (to
show the absence of a power) and the language of the Tenth
Amendment (to show that those powers not delegated are re-
served). The Ninth Amendment has absolutely no role to play in
the analysis.

The problem is not that there would never be occasion to use

17 U.S. Const. amend. X. The Tenth Amendment explicitly incorporates the enu-
merated powers theory of the national government. Although it is often thought of as a
“states’ rights” provision, the Tenth Amendment is entirely neutral as to which powers
are “reserved to the states” and which “to the people,” and, therefore, it does not ex-
plicitly endorse any particular vision of state governments.

18  See, e.g., Kelsey, supra note 9, at 310 (““there was some distinction in the minds of
the framers . . . between declarations of right and limitations on or prohibitions of power . . .
[otherwise] the Ninth Amendment would have been unnecessary.”); Note, supra note 5,
at 832 (“Such a reading of the ninth amendment is clearly wrong; it is the tenth amend-
ment that protects state powers against federal encroachment and that limits the federal
government to the exercise of express and implied powers.”). Cf J. ErLy, DEMOCRACY
AND Di1sTRUST 34-35 (1980) (“The Tenth Amendment . . . completely fulfills the function
that is here being proffered as all the Ninth Amendment was about.”).

19 United Pub. Workers, at 96 (emphasis added).

20  Cooper, supra note 16, at 79-80 (emphasis added).
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1988] RECONCEIVING THE NINTH AMENDMENT 7

the Ninth Amendment. After all, there has been no occasion to
enforce the rule requiring the President to be at least thirty-five
years old either. Rather, the problem is that a rights-powers con-
ception deprives the Ninth Amendment of any potential application.
It does not allow for even a Aypothetical case that would require an
independent Ninth Amendment analysis. Moreover, the rights-
powers conception does not simply render the Ninth Amendment
unenforceable by the judiciary. The Ninth Amendment is rendered
irrelevant to any conceivable constitutional decision, regardless of
which branch of government is the decision maker.

Of course, it is possible that the Congress approved and the
states ratified an amendment that was meant to be inapplicable to
any conceivable circumstance. However, we cannot prefer such an
interpretation of a constitutional enactment if one that contemplates
a potential role is also available.2! Such an alternative interpreta-
tion, based on a power-constraint conception of constitutional
rights, will be suggested below.?2 In sum, absent compelling evi-
dence, we cannot presume any provision of the Constitution to be as
superfluous as the rights-powers conception would render the Ninth
Amendment.

The third objection to the rights-powers conception is that it
cannot be limited to the Ninth Amendment. If it is correct, it must
apply to the rights enumerated in the Constitution in the same man-
ner as it does to the unenumerated rights referred to in the Ninth
Amendment. Assuming that the rights of the people are the logical
converse of the powers delegated to the government, the very
enumeration of a particular power in the Constitution automatically
ceded to the general government any potentially conflicting rights
that might have existed prior to the adoption of the Constitution. If
this conception is correct, however, then even an enumerated right
should never constrain an enumerated power. In the words of
Raoul Berger: “Thus viewed, the Bill of Rights added nothing, but
was merely declaratory.”23 Of course, as noted below, this is not at
all how courts have interpreted enumerated constitutional rights.24
Legislative acts that fall within an enumerated power can violate an
enumerated right.?5

It is not surprising that a rights-powers conception denying the

21 (f. Massey, supra note 5, at 316. (“Construing the ninth amendment as a mere
declaration of a constitutional truism, devoid of enforceable content, renders its sub-
stance nugatory and assigns to its framers an intention to engage in a purely moot exer-
cise.”). See supra note 1 and accompanying text.

22 See infra notes 39-87 and accompanying text.

23 Berger, supra note 5, at 6 (footnote omitted).

24 See infra notes 39-45 and accompanying text.

25 See, e.g., Lamont v. Postmaster General, 381 U.S. 301 (1965) (congressional act
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effect of unenumerated rights denies effect to enumerated rights as
well. For the Federalists originally launched the rights-powers
conception against the enumeration of any constitutional rights to
defuse Antifederalist opposition to the Constitution. James
Madison would have had no reason to devise a means of protecting
unenumerated rights placed in jeopardy by an enumeration that, at
that time, he still opposed. The problem that the Ninth Amend-
ment was devised to solve simply had yet to arise.

The rights-powers conception reflects a losing argument
against enumerating any constitutional rights. Notwithstanding the
ultimate victory of the Federalists at the Constitutional Convention,
their attempt to defend the absence of a bill of rights on the grounds
that it would be redundant was controversial when made?% and ulti-
mately was rejected during the ratification process. No one denies
that ratification of the Constitution depended upon the promise of a
forthcoming bill of rights. It is odd indeed to insist that the best
interpretation of the Bill of Rights is based on the theory used by its
most vociferous opponents.

The rights-powers conception of constitutional rights is attrac-
tive both because it promises a practical way of interpreting
unenumerated rights and because it appears to interpret the rights
and powers provisions of the text in a logically consistent manner.
Unfortunately, it achieves these objectives at the price of rendering
the Ninth Amendment completely functionless and superfluous.
Still, any alternative account of constitutional rights that contem-
plates unenumerated rights doing any serious work in constitutional
analysis must show both the practicality of its method and the inter-
nal coherence of such a constitutional scheme.

In the balance of this article, I shall describe and defend an-
other way to conceive of constitutional rights, including those rights
retained by the people: the power-constraint conception. In Part

regulating the receipt of “communist political propaganda” is violative of the first
amendment and is unconstitutional).
26 Thomas Jefferson, for example, rejected Wilson’s argument that a bill of rights

was unnecessary. In a letter to Madison, he wrote:

To say, as Mr. Wilson does that a bill of rights was not necessary because

all is reserved in the case of the general government which is not given,

while in the particular ones all is given which is not reserved might do for

the Audience to whom it was addressed, but is surely gratis dictum, op-

posed by strong inferences from the body of the instrument, as well as

from the omission of the clause of our present confederation which had

declared that in express terms.
Letter from Thomas Jefferson to James Madison (Dec. 20, 1787), reprinted in 1 B.
SCHWARTZ, supra note 13, at 606-07. Even Madison, who at one point accepted Wilson’s
argument that a declaration of rights was unnecessary, did not do so “in the extent
argued by Mr. Wilson. . . .” Letter from James Madison to Thomas Jefferson (Oct. 17,
1788), reprinted in 1 B. SCHWARTZ, supra, at 615.
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