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In his forthcoming book, Risks and Wrongs,' Jules Coleman
covers a lot of territory, ranging from political to moral philos-
ophy, from tort theory to the theory of crimes. Along the way,
he touches upon important issues of contract theory, including
the question of how the default rules of contract ought to be
chosen. The concept of default rules is of particular interest to
me because it undermines the legal realist view that, because all
of contract law fills gaps in consent, the substance of contract
law has little to do with consent. Once it is acknowledged, how-
ever, that most of contract law consists of default rather than
immutable rules, then consent plays a far larger role in contract
theory than is often admitted. For when certain conditions ob-
tain, the parties’ silence in the face of a default rule could well
constitute consent to its imposition.

In this paper, I begin by responding to Coleman’s rational
choice approach to choosing default rules. In Part I, I apply the
expanded analysis of contractual consent and default rules I
have recently presented elsewhere?® to explain how rational bar-
gaining, hypothetical consent, and actual consent figure in the
determination of contractual default rules. Whereas Coleman
advocates the centrality of rational bargaining analysis to this
determination, I explain why rational bargaining theory’s role
must be subsidiary to that of consent.

I then turn my attention to Coleman’s appraisal of con-
tracting parties’ duty to disclose information concerning the re-
sources that are the subject of a contractual transfer. In Part II,
I argue that both Coleman’s and Anthony Kronman’s analyses
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of John Marshall’s opinion in the classic case of Laidlaw v. Or-
gan® overlook an important function of his holding permitting
nondisclosure. I conclude by proposing a conception of fraud
that explains why trading on and profiting from certain types of
undisclosed information is not properly deemed fraudulent.

I. DEFAULT RULES AND HYPOTHETICAL CONSENT
A. Coleman’s Analysis of Default Rules and Hypothetical Consent

A default rule is a type of gap-filling background rule that is
used by courts to interpret matters about which a contract is
silent. What distinguishes default rules from other kinds of
background rules is that they can be supplanted by the ex-
pressed consent of the parties, whereas “immutable” back-
ground rules will be enforced no matter what the parties may
say on the matter.* An example of a default rule is the use by
courts of the expectancy measure of damages for breach of
contract.’ An example of an immutable rule, which parties can-
not contract around, is the implied duty of good faith perform-
ance of a contract.®

In his discussion of contract, Coleman addresses the ques-
tion of how default rules should be chosen. As Coleman notes,
many law-and-economics scholars have argued that default
rules should reflect those rights and duties to which the parties
would have agreed ex ante.

Thus, when transaction costs make an explicit agreement too
costly ex ante, the court should apply a default or gap-filling
rule that “mimics” the outcome of a hypothetical contract
between them. The hypothetical contract is one the parties

would have made had the transaction costs not made their
doing so irrational.”

Coleman sees this approach as raising the following problem:

3. 15 U.S. (2 Wheat.) 178 (1817).

4. See Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules, 99 YaLE L.J. 87 (1989) (“Default rules fill the gaps in incomplete
contracts; they govern unless the parties contract around them. Immutable rules can-
not be contracted around; they govern even if the parties attempt to contract around
them.”).

5. See RESTATEMENT (SECOND) OF CoNTRACTS § 347 (1979).

6. Compare U.C.C. § 1-203 (“Every contract or duty within this Act imposes an obli-
gation of good faith in its performance or enforcement.”) with U.C.C. § 1-102(3) (“The
effect of this Act may be varied by agreement, except as otherwise provided in this act
and except that the obligations of good faith, diligence, reasonableness and care pre-
scribed by this Act may not be disclaimed by agreement . . . .”).

7. COLEMAN, supra note 1, at 268 (footnotes omitted).
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“Given the ex post nature of the obligations and rights it distrib-
utes, is there any reason to think that one default rule is any
more justifiable than another? Is there, in particular, a case to
be made for the ex ante contract as the default rule?”’® Coleman
contends that rational bargaining theory can both determine
the content of counterfactual “majoritarian” default rules® and
justify their imposition by a legal system.

Coleman argues, first, that rational bargaining theory is the
best way to determine the scope and content of parties’ hypo-
thetical consent. Then he attempts to connect his rational bar-
gaining approach to hypothetical consent with actual consent.®
Coleman’s project is ultimately to convince anyone who is al-
ready committed either to consent or to efficiency accounts of
contractual obligation that a rational bargaining model must
occupy a central place in their theories of obligation.

Coleman argues that a consent theorist could favor a rational
bargaining approach to hypothetical contracts for two reasons.
The first is that “[h]ypothetical consent is a proxy for actual
consent,”!! and a rational bargaining model can determine the
content of hypothetical consent. A court searching for what the
parties have agreed upon when they are silent will choose a hy-
pothetical provision that, at the time of formation, appears to
improve the lot of at least one of the parties and not worsen the
situation of either. “From the fact that [such a solution] makes
no one worse off . . . we are to infer that [the parties] would
have consented. Consent follows as a matter of logic from con-
siderations of rational self-interest.”!?

The problem with this analytic connection between rational
self-interest and hypothetical consent is patent, and Coleman is
quick to note it: The concept of rational self-interest is doing
all the work. Hypothetical “consent” becomes merely a label
that is attached to the conclusion with no explanatory or justifi-

8. Id. at 268.

9. Default rules conforming to a hypothetical bargain are commonly called
“majoritarian” because they seek to identify the term to which most parties would have
agreed. I call them “counterfactual” because they refer to what most parties would
have but did not agree to. In contrast, what I call “conventionalist” default rules, dis-
cussed below, refer to what most parties do in fact mean by their silence.

10. Coleman also argues why an efficiency theorist might have use for the rational
bargaining approach, but I leave this issue to others. See Richard Craswell, Efficiency and
Rational Bargaining in Contractual Settings, 15 Harv. ]J.L. & Pus. PoL'y 805 (1992).

11. CoLEMAN, supra note 1, at 269.

12, Id. at 272.
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catory force of its own. “[I]n arguments of this sort,” Coleman
explains,

there appears to be nothing expressed by the concept of hy-
pothetical consent that is not already captured in the idea of
rational self-interest. The distinction between consent and
rational self-interest central to moral theory apparently
evaporates. The claim that imposing obligations ex post is jus-
tified because the parties would have consented to them ex
ante adds nothing to a defense of such a proposal that is not
already expressed by the argument that imposing obliga-
tions ex post is justified whenever such obligations would have
been rational for the parties ex ante. Thus, one might say that
the reliance on ex ante rational bargaining provides a ration-
ality or welfarist defense of the default rule, not a consensu-
alist one.3

Instead, Coleman recommends that the consent theorist view
the relationship between hypothetical rational bargaining and
hypothetical consent as epistemic, not analytic.

What it would have been rational for the parties to bargain
to ex ante is not equivalent to, nor does it entail, anything
about what they would have agreed to, but it is, nevertheless,
evidence, perhaps the best evidence, of it. . . . In the absence
of contradictory evidence, that is evidence contrary to that
derived from the hypothetical rational bargain, it is legiti-
mate to infer that the parties would have consented to that
which would have been the outcome of a rational bargain
between them.!4

Having established an epistemic connection between the hypo-
thetical rational bargain and the concept of hypothetical con-
sent, however, this approach immediately confronts the
following problem: What connection, if any, exists between hy-
pothetical consent and actual consent? Why should one care
about consent that by hypothesis is hypothetical?

Coleman considers the argument that, by consenting ex ante
to legal enforcement, parties consent to the enforcement ex post
of default rules chosen according to the rational bargaining
method.

[Bly the very act of contracting the parties consent not only
to a framework of explicitly created rights and duties, but to
a jurisdiction for resolving conflicts that might arise in con-
struing those rights and duties. Should the occasion arise,

13. Id. I concur.
14. Id. at 273.
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the jurisdiction to which the parties consent is authorized to
impose rights and duties ex post that were not made explicit ex
ante. To contract is, among other things, to consent to the
relevant default provisions of a particular jurisdiction. Thus,
the rights and responsibilities allocated by a default rule ex
post are, in a suitable sense, consented to ex ante.!®

According to Coleman, this approach avoids the need to spec-
ify the relationship between rational bargaining and hypotheti-
cal consent by positing the existence of actual consent to the
terms determined by a rational bargaining model. “The impor-
tance of hypothetical consent simply disappears, and with it the
need to establish an evidentiary or analytic connection between
it and the ex ante rational bargain.”'®
Coleman makes two criticisms of this “consent to jurisdic-
tion” approach. First, he argues that if this “argument for the
default rule works at all, it works too well,””!7 because it would
apparently justify any default rule, and even any immutable rule,
a legal system may impose. “For if by consenting to a contract,
one consents to a jurisdiction’s default rule, then one consents
to whatever rule the court applies: from those aimed at recon-
structing a hypothetical bargain to those imposing obnoxious
terms, and so on.”'® Second, Coleman questions “whether it
works at all.”!® Representing parties’ consent to legal enforce-
ment as a consent to the entire take-it-or-leave-it set of default
rules that will be applied is unrealistic because parties hardly
have any choice among jurisdictions. As Coleman argues:
[TThe parties could be said to consent to a relevant author-
ity’s default rule only if they willingly, that is, noncoercively,
choose it. This is not typically the case, however. The default
rules of any jurisdiction are generally a nonnegotiable part

of their bargain. Though the parties can often contract
around them, they cannot substitute the default provisions

15. Id. at 273-74. This argument is not entirely hypothetical. I originally offered it to
Professor Coleman in private correspondence relating to his earlier incarnation of the
subject in Jules L. Coleman, Douglas D. Heckathorn, & Steven M. Maser, 4 Bargaining
Theory Approach to Default Provisions and Disclosure Rules in Contract Law, 12 Harv. J.L. &
Pus. PoL'y 639 (1989). I develop the argument considerably in Barnett, supra note 2.

16. COLEMAN, supra note 1, at 274.

17. Id. at 275.

18. Coleman goes on to say: “This reconstruction of the consent theory of contrac-
tual obligation, in other words, provides no sense in which the ex ante rational contract
is special. If the ex ante rational bargain as a default rule has a special attraction for this
sort of consent theorist, this line of argument does not do a very good job of expres-
sing or developing it.” Id. at 274-75. But this assumes what must be shown—that a
consent theorist does care about the ex ante bargain.

19. Id. at 275.
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of other jurisdictions. For that reason, it is questionable
whether by consenting to a framework of contractual rights
and responsibilities the parties consent to the application of
the operative default provisions.

From the failure of this argument, Coleman concludes that ra-
tional bargaining theory, not consent, provides the justification
for choosing default rules that reflect hypothetical consent. Far
from consent being the basis of contract, consent is significant
only because terms that are actually chosen are likely in prac-
tice to reflect what is rational for parties to have chosen.
“Thus,” according to Coleman, “one might say that the reli-
ance on an ex ante rational bargaining provides a rationality or
welfarist defense of the default rule, not a consensualist one.”2!

In the next section, I recast the “consent to jurisdiction” ap-
proach to avoid both these challenges. After clarifying the rela-
tionship between consent and the hypothetical rational
bargain, I conclude that while the rational bargain model may
play a role in a consent theory, it is hardly as central a role as
Coleman contends.

B. Reconstructing the “Consent to Jurisdiction’ Argument

In a sense, we have joined a story in the middle. Whereas
Coleman begins by assuming implicitly the validity of the hypo-
thetical rational bargain and only then asks how a consent theo-
rist might account for it, a consent theorist argues that consent
is central to the creation of contractual obligation.?? Thus, the
issue is what, if any, relationship exists between consent and a
rational bargain model. If there is no such relationship, then so
much the worse for the rational hypothetical bargain.

Let me begin by offering a more complete presentation of

20. Hd.

21. Id. at 272,

22. 1 have explained briefly why consent is of central importance to contract in
Randy E. Barnett, 4 Consent Theory of Contract, 86 CoLum. L. Rev. 269 (1986)[hereinafter
Barnett, Consent Theory], and at greater length in Barnett, supra note 2; see also Randy E.
Barnett, Contract Scholarship and the Reemergence of Legal Philosophy, 97 Harv. L. REv. 1223
(1984); Randy E. Barnett, The Internal and External Analysis of Concepts, 11 CarpOZO L.
Rev. 525 (1990); Randy E. Barnett, Conflicting Visions: A Critique of Ian Macneil’s Relational
Theory of Contract, 78 Va. L. Rev. 1175 (1992); Randy E. Barnett & Mary E. Becker,
Beyond Reliance: Promissory Estoppel, Contract Formalities, and Misrepresentations, 15 HOFSTRA
L. Rev. 443 (1987). A condensed and revised account of this approach appears in
Randy E. Barnett, Rights and Remedies in a Consent Theory of Conlract in LIABILITY AND
REesPONSIBILITY: Essays IN Law aND MoraLs 135 (R.G. Frey & Christopher Morris eds.,
1991).
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the “consent to jurisdiction” argument that Coleman summa-
rizes. In making a legally enforceable agreement, parties con-
sent to more than the explicit terms in their agreement. To
enter the realm of contract, and leave the realm of mere prom-
ise, the parties must signal or communicate their intention to
be legally bound. This “manifested intention to be legally
bound” is what I call “consent.”?® By manifesting such an in-
tention, parties consent to the jurisdiction of some (monopoly
or competitive) adjudicative and enforcement mechanism.
Their consent forms the basis for an adjudicator’s authority to
render a binding judgment in a pure contracts case. Without
this added implication, a consent to be legally bound means no
more than any other commitment or promise.2*

Thus, consent to be legally bound must entail both parties
accepting one of two propositions:

(@) When a dispute arises that is not covered by an explicit
term of the contract, whatever court has jurisdiction to re-
solve the dispute loses its jurisdiction and any loss that may
have resulted from the transaction remains where it hap-
pened to fall; or

(b) When a dispute arises that is not covered by an explicit
term of the contract, whatever court has jurisdiction to re-
solve the dispute retains its jurisdiction and may allocate the
loss according to some set of principles.

While each of these propositions is logically consistent with a
manifested intention to be legally bound, when parties are si-
lent on this issue, the actual meaning of their expression of as-
sent must be determined conventionally. Because the concept
of consent is a communicative one, we must always seek the
most plausible interpretation of the conduct of the parties
within the relevant community of discourse.?®

If the second of these propositions more accurately ex-

23. I leave to one side the important issue of how manifested consent is related to
subjective assent. As I explain elsewhere, a manifested consent can be “real” even when
unaccompanied by subjective assent because communicated consent is the concept of
consent that is at the root of contract theory. Admittedly, however, one reason for the
centrality of communicated consent is its close empirical correspondence with subjec-
tive assent. See generally Barnett, supra note 2, at 898-902.

24. While adequate for present purposes, this statement of the principle is incom-
plete. Prima facie contractual obligation arises when a person “voluntarily performs acts
that convey[] her intention to create a legally enforceable obligation by transferring
alienable rights.” Barnett, Consent Theory, supra note 22, at 300. This refined version of
the principle is needed to handle problems that are beyond the scope of this article.

25. See Barnett, supra note 2, at 855-59.
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presses the actual intentions of most contracting parties when
they consent to be legally bound, then there is an implicit con-
sent to resolve disputes not governed by explicit contract terms
according to promulgated background rules and procedures.
Thus, courts enforce background rules with actual, not hypo-
thetical, consensual authorization. This is not to claim, how-
éver, that courts are always free to enforce any background rule
whatsoever when parties consent to be legally bound. The next
question is to determine the content of the background rules
whose enforcement can be justified as consensual.

When the cost of learning the content of and contracting
around contract law is sufficiently low, by remaining silent on a
particular matter, parties can be said to have consented to any
promulgated default rule.?® That is, silence under these cir-
cumstances manifests a consent to the enforcement of those
rules that one could have changed by one’s express agreement
but did not. When, however, these conditions do not obtain, it
is no longer safe to conclude that silence means consent to
whatever background rules may happen to exist.

In the absence of these circumstances, if the enforcement of
particular default rules is to be justified as consensual, these
default rules should be chosen (a) to reflect the probable tacit
understandings of the parties, and (b) to reduce the likelihood
of subjective disagreements arising between the parties.??
These functions are best performed by default rules that reflect
the common sense expectations in the community of discourse
to which the parties belong.?® I call these “conventionalist” de-
fault rules. In attempting to determine the content of conven-
tionalist default rules, a possible relationship between actual
consent and the hypothetical rational bargain emerges.
Although this relationship is, as Coleman suggests, ‘“‘epistemic,
not analytic,”?° the epistemic connection is different from what
he describes.

How do we determine the content of the parties’ tacit under-
standings given that it is generally difficult either to discern
them directly or to determine the expectations that prevail in
the relevant community of discourse? A rational bargaining

26. See id. at 864-67.

27. See id. at 874-97.

28. See id.

29. COLEMAN, supra note 1, at 273.

HeinOnline --- 15 Harv. J. L. & Pub. Pol'y 790 (1992) |




No. 3] Contract and Consent 791

model—if it can deliver what Coleman promises**—could pro-
vide a good method for legal theorists to determine what most
parties’ consent to jurisdiction means when their express
agreement is silent. If most parties tacitly expect that “fair”
default provisions will be supplied when gaps in their explicit
consent are revealed, rational bargaining theory may help de-
termine what terms most parties deem to be fair. A court may
presume that the particular parties before it implicitly con-
sented ex ante to the imposition of terms that would be in their
rational self-interest. In this manner, rational bargaining theory
may be able to capture the “common sense” meaning of the
parties’ silence.

Of course, a presumption that any given pair of parties
would consider the “common sense” rules that result from a
rational bargaining analysis to be a fair way of resolving their
dispute could be factually mistaken in a particular case. None-
theless, we may still be warranted in adopting a presumption in
favor of the rational default term if so doing will reduce the
incidence and severity of erroneous enforcement. In this way,
hypothetical consent may be seen as evidence of actual consent
on issues about which the parties are silent, and the rational
bargain may be viewed as evidence of hypothetical consent. Or,
perhaps more accurately, in the absence of empirical evidence of
what actual parties in the relevant community of discourse
mean when they consent in a particular situation, we may safely
presume that they intended the default rule suggested by a ra-
tional bargaining analysis.

In sum, given a practical assessment that most contracting
parties are rationally self-interested actors, we may adopt the
rational bargain as the presumptive meaning of consent. Thus,
a legal system would be morally justified in enforcing rational
background terms, unless it believes that the normal assump-
tion of rationality did not hold. According to this account, the
rational bargaining model, although potentially useful, is
merely an interpretive ‘“half-way house” between an actual
manifestation of consent and empirical evidence of what most
persons actually mean by such manifestations.

This is not to deprecate the practical value of the rational

30. I assume throughout this analysis that rational bargaining theory can actually
determine the content of a person’s rational choice. If this assumption proves inaccu-
rate, then a rational bargaining model cannot perform the role I identify (or any other).
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