The Original Meaning of the Commerce Clause
Randy E. Barnett

The U.S. Supreme Court, in recent cases, has attemnpted to define limits on the Congress’s
power to regulate commerce among the several states. While Justice Thomas has maintained that
the original meaning of “commerce” was limited to the “trade and exchange® of goods and trans-
portation for this purpose, some have argued that he is mistaken and that “cammerce” originally
included any “gainful activity.” Having examined every appearance of the word “commerce™in the
records of the Constitutional Convention, the ratification debates, and the Federalist Papers, Pro-
fessor Barnett finds no surviving example of this termn being used in this braader sense. In every
appearance where the context suggests a specific usage, the narrow meaning is always employed.
Moreover, originalist evidence of the meaning of “among the several States™ and “To regulate™ also
supports a narrow reading of the Commerce Clause. “Among the several States™ meant between
persons of one state and another; and “To regulate” generally meant “1o make regular”—that is, to
specify how an activity may be transacted—when applied to domestic commerce, but swhen applied
to foreign trade also included the power to make “prohibitory regulations.” In sum, according to
the original meaning of the Commerce Clause, Congress has power to specify rules to govern the
manner by which people may exchange or trade goads from one state to another, to remove ob-
structions to domestic trade erected by states, and to both regulate and restrict the flow of geods to
and from other nations (and the Indian tribes) for the purpose of promoting the domestic econ-
omy and foreign trade.

In United States v Lopez,l for the first time in sixty years, the Su-
preme Court of the United States held a statute to be unconstitutional
because it exceeded the powers of Congress under the Commerce
Clause.” In his concurring opinion, Justice Thomas offered a critique of
contemporary Commerce Clause doctrine—based on the original
meaning of the clause—that went well beyond the majority opinion.
According to Justice Thomas, “[a]t the time the original Constitution
was ratified, ‘commerce’ consisted of selling, buying, and bartering, as
well as transporting for these purposes.” He also cited the etymology
of the word, which literally means “with merchandise.”" He then noted
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1 514 US 549 (1995).

2 Idat552.

3 1d at 585. Justice Thomas cited: Samuel Johnson, 1 A Dictionary of the English Language
361 (W. Strahan 4th ed 1773) (defining commerce as “Intercour{s]e; exchange of one thing for
another; interchange of any thing; trade; traffick™); Nathan Bailey, An Universal Etymalogical
English Dictionary (Neill 26th ed 1789) (*trade or traffic”); T. Sheridan, A Complete Dictionary
of the English Language 585-86 (W. Young, Mills and Son 6th ed 1796) (“Exchange of one thing
for another; trade, traffick”).

4 Justice Thomas relied on the Oxford English Dictionary for the etymology of the word
“commerce.” 514 US at 585-86. See 3 Oxford English Dictionary 552 (2d ed 1989) (com—*with™;
merci—“merchandise”).
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that “when Federalists and Anti-Federalists discussed the Commerce
Clause during the ratification period, they often used trade (in its sell-
ing/bartering sense) and commerce interchangeably.” The term
“commerce,” according to Justice Thomas, “was used in contradistinc-
tion to productive activities such as manufacturing and agriculture.”

In his opinion, Justice Thomas endorsed the view of the meaning
of “commerce” that the Supreme Court of the Progressive Era used to
strike down various regulations of economic activity. In cases such as
United States v E.C. Knight Co,’ the Court distingnished “commerce”
from manufacturing or agriculture, and held that the regulation of ei-
ther manufacturing or agriculture exceeded the powers of Congress
under the clause.’

Referring to “what legal historians with proper derision call ‘law
office history,”” Judge Richard Posner cited Justice Thomas’s concur-
rence as an example of “highly debatable historical excursus by
originalist judges.” Justice Thomas’s conception of the original mean-
ing of the Commerce Clause has also been challenged in a lengthy ar-
ticle by Professors Grant Nelson and Robert Pushaw, Jr." They exam-
ine “the original meaning, intent, and understanding”” of the Com-
merce Clause and reach the conclusion that commerce originally re-
ferred to any “gainful activity.”"” As such it would embrace all manu-
facturing and agriculture in addition to trade and exchange.

5 514 US at 586. Thomas cited: Federalist 4 (Jay), in Jacob E. Cooke, ed, The Federalist Pa-
pers 22 (Wesleyan 1961) (asserting that countries will cultivate our friendship when our “trade”
is prudently regulated by the federal government); Federalist 7 (Hamilton), in Cooke, ed, The
Federalist Papers at 39-40 (discussing “competitions of commerce” between states resulting from
state “regulations of trade”); Federalist 40 (Madison), in Cooke, ed, The Federalist Papers at 262
(asserting that it was an “acknowledged object of the Convention . .. that the regulation of trade
should be submitted to the general government”); Richard Henry Lee, Letters of a Federal
Farmer No. 5, in Paul Leicester Ford, ed, Pamphlets on the Constitution of the United States 1787-
88 318,319 (1888); Melancton Smith, An Address to the People of the State of New-York, in Ford,
ed, Pamphlets on the Constitution 88,107.

6 514 US at 586-87. Thomas cited in support of this Alexander Hamilton in The Federalist
Papers and two instances of such usage in the ratification conventions.

7 Id at 599 (“If anything, the ‘wrong turn’ was the Court’s dramatic departure in the 1930's
from a century and a half of precedent.”).

8 156 US 1 (1895).

9 Id at 12 (“Commerce succeeds to manufacture, and is not a part of it.”).

10 Richard A. Posner, Past-Dependency, Pragmatism, and Critique of History in Adjudica-
tion and Legal Scholarship, 67 U Chi L Rev 573,595 & n 56 (2000).

11 Grant S. Nelson and Robert J. Pushaw, Jr., Rethinking the Commerce Clause: Applying
First Principles to Uphold Federal Commercial Regulations but Preserve State Control over Social
Issues, 85 ITowa L Rev 1 (1999).

12 1dat13.

13 Id at 13-20.
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In their article, Nelson and Pushaw rely “heavily”" upon the two
earlier works of scholarship that had challenged the Progressive Era
Court’s limited conception of commerce: The Power to Govern by
Walton Hamilton and Douglass Adair,” and Politics and the Consmu-
tion in the History of the United States by William Crosskey Though
recognizing the many well-documented deficiencies in Crosskey’s
work, they state their agreement “with those scholars who have found
Crosskey’s evidence persuasive in establishing the meaning of ‘com-
merce,” but not his other claims (such as the supposed creation of a
national government with complete legislative authority). "

Nelson and Pushaw chide other modern scholars, such as Albert
Abel,” Richard Epstein,” and Raoul Berger,” who have endorsed the
narrow view—as well as Justice Thomas for relying upon them—for
ignoring the “massive eighteenth-century linguistic and historical evi-
dence demonstrating that the Commerce Clause had a far broader
scope.”” claiming that “the Thomas/Epstein/Berger approach is his-
torically unsound.”” They contend that “[t]he argument that the origi-
nal meaning of ‘to regulate commerce’ was ‘to govern all gainful activ-
ity’ has never been refuted, and our independent research has cor-
roborated it.””

Now that in United States v Morrison’ the Court has found an-
other statute to be unconstitutional because it exceeded Congress’s
power under the Commerce Clause,” it appears that the Court is seri-

14 Id at 13 n 50 (“Our historical analysis depends heavily upon two secondary sources™).

15 ‘Walton H. Hamilton and Douglass Adair, The Power to Govern: The Constitution—Then
and Now (W.W.Norton 1937).

16 ‘William Winslow Crosskey, Politics and the Constitution in the History of the United
States (Chicago 1953).

17 Nelson and Pushaw, 85 Iowa L Rev at 14 n 50 (cited in note 11).

18 See Albert S. Abel, The Commerce Clause in the Constitutional Convention and in Con-
temporary Comment,25 Minn L Rev 432, 432 (1941) (evaluating materials from 1787 to 1788 to
“discover what import was original to the clause™).

19 Specifically, they criticize Richard A. Epstein, The Proper Scope of the Commerce Fower,
73 Va L Rev 1387, 1388 (1987) (analyzing the structure of the federal government, the text of the
Constitution, and other documentation to interpret the Commerce Clause, and coming to the
conclusion that “the expansive construction of the clause by the New Deal Supreme Court is
wrong”).

20 See Raoul Berger, Judicial Manipulation of the Commerce Clause, 74 Tex L Rev 695,703
(1996) (arguing that “commerce” as originally understood covered only “the interchange of
goods by one state with another™).

21 Nelson and Pushaw, 85 Iowa L Rev at 6 (cited in note 11). See also id at 101 (*Thomas,
Berger, and Epstein do not even cite—much less refute—the massive evidence of this broader
meaning.”).

Idat6.

Idat 14 n 50.

24 120 S Ct 1740 (2000).

1d at 1754 (holding that portions of the Violence Against Women Act unconstitutionally
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ous about finding some limit on the power to regulate commerce
among the states. It is, therefore, well worth considering whether the
narrow view of the Commerce Clause held by the Progressive Era Su-
preme Court, by Justice Thomas, as well as by Albert Abel, Richard
Epstein, and Raoul Berger is as “historically unsound” as Nelson and
Pushaw contend.

While I agree with much in Nelson and Pushaw’s nuanced arti-
cle,” I will present evidence here that strongly indicates that they,
Crosskey, and Hamilton and Adair are wrong with respect to the
original meaning of the term “commerce” in the Commerce Clause.
Indeed, when I first read Hamilton and Adair and Crosskey, alongside
Nelson and Pushaw’s endorsement of their work, I too was persuaded
that “commerce” meant any “gainful activity” —until I had a chance to
survey the records of the Constitutional Convention and the ratifica-
tion debates for myself. When I did, I found to my surprise that the
term “commerce” was consistently used in the narrow sense and that
there is no surviving example of it being used in either source in any
broader sense. The same holds true for the use of the word “com-
merce” in The Federalist Papers.

Upon discovering this, I returned to The Power to Govern and no-
ticed for the first time that Hamilton and Adair omitted any reference
to the use of the term “commerce” in the Philadelphia or ratification
conventions, though they offered evidence from these sources for
other claims.” I was not surprised that Crosskey had omitted this evi-
dence since he explicitly signaled his intention to ignore evidence
from the drafting process. “The samples of word-usage and juristic and
political discussion ... will ... all be drawn ... from sources not con-
nected with the Constitution.” Only after examining this evidence,

exceeded the powers of Congress under the Commerce Clause).

26 In particular, I agree with Nelson and Pushaw that even the broadest original meaning
of the Commerce Clause that can be justified historically is still far narrower than the power the
Supreme Court currently allows Congress to exercise. See Nelson and Pushaw, 85 Iowa L Rev at
119-72 (cited in note 11). I do not accept, however, all the doctrines they recommend for apply-
ing this broader, but still not limitless, conception of the Commerce Clause to actual cases and
controversies—for example, their view that Congress may regulate any activity that “affects”
commerce between more states than one, or the extreme deference they would give towards a
congressional assessment of these effects. See id at 110-11.

27 For example, Hamilton and Adair use evidence from the ratification conventions to de-
fine the terms “traffic” and “trade.” Hamilton and Adair, The Power to Govern at 54 & n 37
(cited in note 15). The authors also use evidence from the ratifying conveations to argue that the
states approved the use of the taxing power to regulate. Id at 121-27.

2 William Winslow Crosskey, 1 Politics and the Constitution in the History of the United
States 5 (Chicago 1953). Crosskey defends this method as follows:

For, by using such materials, a dictionary can be made which will not, it is conceived, be
open to the many natural suspicions that arise from the known or suspected political bias of
speakers and writers on the Constitution. And in consequence of this, it should lead to con-
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however, did I discover just how convenient this deliberate omission
was for Crosskey’s thesis. Unfortunately, Nelson and Pushaw do not
fill this gap.

After discussing the evidence concerning the meaning of “com-
merce,” I will present evidence on the meaning of the terms “among
the states” and “To regulate.” Here I am in more agreement with Nel-
son and Pushaw, who seem to endorse a narrower interpretation of
the original meaning of these terms,” though I greatly disagree with
their doctrinal implementation—or construction—of these aspects of
the Commerce Clause.

Before attempting any of this, it is necessary to distinguish “origi-
nal meaning” from “original intent” as methods of originalist interpre-
tation. This distinction will assist in understanding why the evidence of
meaning I present here is significant and why it is not undermined fa-
tally by the contrary evidence relied upon by Nelson and Pushaw,
Hamilton and Adair, and Crosskey. And it is also important to distin-
guish interpretation from construction so as to avoid asking too much
of the former, or confusing the former with the latter.

1. ORIGINAL MEANING AND INTERPRETATION
A. Original Meaning vs. Intent

As I have explained elsewhere,” “original meaning” refers to the
meaning a reasonable speaker of English would have attached to the
words, phrases, sentences, etc. at the time the particular provision was
adopted. It is originalist because it disregards any change to that
meaning that may have occurred in the intervening years. It is objec-
tive insofar as it looks to the public meaning conveyed by the words
used in the Constitution, rather than to the subjective intentions of its
framers or ratifiers. By contrast, “original intent” refers to the goals,
objectives, or purposes of those who wrote or ratified the text. These
intentions could have been publicly known—or hidden behind a veil
of secrecy. They could and indeed were likely to be in conflict.

In sum, to use what Ronald Dworkin characterizes as a “crucial
distinction,”” original meaning refers to “what some officials intended

stitutional conclusions having a very high and singular cogency.

Id at 5-6.

29 See, for example, Nelson and Pushaw, 85 Iowa L Rev at 4249 (cited in note 11) (“Al-
though Crosskey’s interpretation is defensible, he did not marshall evidence strong enough to
overcome the presumption that the regulation of commerce, like all federal power, does not ex-
tend to purely internal state affairs™).

30 The argument presented in this section is substantially claborated and defended in
Randy E. Barnett, An Originalism for Nonoriginalists,45 Loyola L Rev 611 (1999).

31 Ronald Dworkin, Comment,in Antonin Scalia, A Matter of Interpretation: Federal Courts
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to say in enacting the language they used,” whereas original intent re-
fers to “what they intended—or expected or hoped—would be the
consequences of their saying it.”” If publicly known and widely ac-
cepted, these original intentions could have shaped the original mean-
ing of terms and, for this reason, they are not completely immaterial
to an originalist analysis. But, at best, evidence of the framers’ and
ratifiers’ intentions (as distinct from evidence of how they used the
words they used) is circumstantial evidence of meaning while at worst
it can distract from the words of the document that were actually em-
ployed.

The method to be preferred depends on one’s normative ration-
ale for originalism. Those who believe that we must pay attention to
the framers or ratifiers because they were somehow authorized (by
consent or something else) to issue binding commands to the rest of
the population and to their posterity may want, for this reason, to de-
termine the intentions or objectives that lie behind their words. In
contrast, those who believe that the actions of the ratifiers established
a rule of law that is binding if its content is “good enough” to be le-
gitimate” would want to use a writing to “lock-in” that meaning and,
once locked in, adhere to it unless and until it is changed in writing. In
short, a commitment to original intention originalism stems from the
legitimacy of the founders as command givers. In contrast, a commit-
ment to original meaning originalism need not be based on this ra-
tionale, but instead may stem from the legitimacy of the original
commands themselves and the fact these commands were made in
writing.” A commitment to original meaning is, then, a crucial part of
the commitment to a written constitution.

Original meaning originalism circumscribes the relevance of
various types of historical evidence the way the objective theory of
contract restricts the evidence relevant to determine the meaning of a
written contract. With written constitutions, as with contracts, we want
evidence of what the terms meant in the particular context of the writ-
ten text at issue, whether a provision in the original Constitution or a
later amendment. As Richard Posner has put the matter:

and the Law 115,116 (Princeton 1997) (Amy Gutmann, ed).

3z Id.

33 By “legitimate” I mean a lawmaking process capable of producing laws that bind the
citizenry in conscience. See Barnett, 45 Loyola L Rev at 636-43 (cited in note 30) (discussing
original meaning and constitutional legitimacy); Randy E. Barnett, Getting Normative: The Role
of Natural Rights in Constitutional Adjudication, 12 Const Commen 93, 98-99 (1995). I will
greatly expand upon this analysis in a work-in-progress entitled The Presumption of Liberty:
Natural Rights and the Constitution.

34 1 defend the latter justification in Barnett, 45 Loyola L Rev at 636-48 (cited in note 30).
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Sophisticated originalists . . . do not want to substitute amateurish
inconclusive debates over history for professional but inconclu-
sive debates over policy or values. They want, or at least ought to
want, . . . a narrowly focused inquiry into precise and answerable
questions of historical meaning of specific words and sentences,
coupled with a list of “canons of construction” that will enable
those llistorical meanings to be brought to bear on contemporary
issues.

This should lead us to prefer evidence of usage that is most
closely associated with the measure’s drafting and adoption. Where
the chosen words had more than one established meaning, evidence of
usage outside the context of drafting and ratification may mislead us
as to what the particular words of a particular measure meant at the
time of its enactment. Far from providing useful “context,” such his-
torical evidence may instead cloud what was otherwise a fairly clear
meaning. The same is true of “contextual” evidence of the conflicting
objectives or intentions of various actors. What is ultimately important
is not what the framers or ratifiers intended to accomplish but what
they succeeded in adopting and conveying to the public.

With original meaning, then, more *“historical context” is not
automatically preferred. To the contrary, originalism requires a limited
focus on certain types of evidence of historical meaning: that evidence
that most clearly indicates the public meaning of the text that is being
interpreted at the time it was adopted. When it comes to determining
original usage, dictionary definitions provide a useful start, but we
must also immediately examine any clues to meaning provided in the
document itself since any context it provides would directly influence
the specific meaning perceived by the public when reading this text.
After all, the document was far more accessible to the general public
than any particular discussion of it. And it is the document that was
adopted as law, not the statements of people about the document.

Where the document itself does not settle the matter, extrinsic
evidence of how persons used words when discussing the particular
text at issue will further narrow the scope of possible meanings.” And

35 Posner, 67 U Chi L Rev at 595 (cited in note 10). Why Judge Posner does not think Jus-
tice Thomas’s concurrence in Lopez fits this description of originalism is not clear to mc and
Posner does not attempt to explain his characterization. But if it truly is “law office history,”
though I disagree, then Justice Thomas happened to hit upon a conclusion that is well justificd by
the type of originalist inquiry that Posner seems to endorse.

36 We are confronted here with a “parol evidence rule™-type problem. How can we be sure
what the meaning of a passage was unless we examine extrinsic evidence to determine the range
of possible meanings it might have had? This is a good reason to consult evidence of usage found
in dictionaries or in the drafting and ratification conventions. But once evidence of altemative
possibilities is thereby revealed, we must then return to the text to sce if the context if provides
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