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INTRODUCTION

It should go without saying, but often does not, that the framers of the
U.S. Constitution believed in “the pre-existent rights of nature,”! by
which they meant those rights that are “essential to secure the liberty of

*  Austin B. Fletcher Professor, Boston University School of Law. I wish to thank Akhil
Amar, David Currie, and Michael Seidman for their thoughtful comments when this paper was
presented at the Yale Law School, the University of Chicago School of Law, and the Georgetown
University Law Center. An earlier version was also presented at the conference on The Supreme
Court and American Constitutionalism, held at the John M. Ashbrook Center for Public Affairs,
Ashland University, April 12-13, 1996. © 1997 Randy E. Barnett. Permission to photocopy for
classroom use is hereby granted.

7 1. 1 ANNALS OF CONG. 454 (Joseph Gales ed., 1789) (statement of Rep. James Madison).
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the people” from abuses by either minority or majority “factions” operat-
ing through representative government. What divided the founding gener-
ation was not whether such rights existed, but how these rights are best:
protected.

Some, perhaps most Federalists, thought that the structures embodied
in the Constitution would adequately protect rights. These structures
included the separation of powers, limited and enumerated powers, and the
fact that direct democracy played a role, but only a limited one, in each
branch of government. Opponents of the Constitution—dubbed “Anti-
federalists” by its supporters—argued that more explicit protection of these
rights in the form of a bill of rights was needed. Taken together, the con-
stitutional strategy of limited powers (structurally reinforced by separation
of powers and federalism) and protected rights was supposed to enable an
energetic national government to accomplish certain ends, while ensuring
that the liberty of the people would be protected.

The rise in this century of a powerful administrative state at the
national level has put a strain on this theory of constitutionalism and the
role of the judiciary. Though not every act of the federal administrative
state constrains the exercise of liberty, the breadth of its ambitions in-
creases the likelihood of clashes between the will of the government and
the liberties of the citizenry. When the powers of the federal administra-
tive state are used to restrict citizens’ exercise of their liberty, there are
really only three responses the judiciary may make. .

First, the judiciary could completely acquiesce to the assumption of
power by the other two branches of the national government. This option,
though appealing to “judicial conservatives” who advocate “judicial
restraint,” would amount to a unilateral surrender by the judiciary—
supposedly a coequal branch of the federal government—of its powers of
judicial review. With this surrender, enumerated powers and enumerated

2. Id. In the passage from which these phrases are taken, Madison is arguing that the right
of trial by jury enumerated in the proposed amendments, though a “positive right,” is as essential
to secure the liberty of the people as any natural right. See also Roger Sherman, Draft of the Bill
of Rights, reprinted in Text of Proposal for a Separate Bill of Rights, N.Y. TIMES, July 29, 1987, at
C21, repn'nred in 1 THE RIGHTS RETAINED BY THE PEOPLE: THE HISTORY AND MEANING OF THE
NINTH AMENDMENT app. A at 351 (Randy E. Barnett ed., 1989) [hereinafter THE RIGHTS
RETAINED BY THE PEOPLE] (“The people have certain natural rights which are retained by them
when they enter into Society . . . .”).

3. See THE FEDERALIST NO. 10, at 57 (James Madison) (Jacob E. Cooke ed., 1961) (“By a
faction, I understand a number of citizens, whether amounting to a majority or minority of the
whole, who are united and actuated by some common impulse of passion, or of interest, adverse
to the rights of other citizens, or to the permanent and aggregate interests of the community.”
(emphasis added)).
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(or unenumerated) rights would no longer provide any constraints on the
size and scope of the administrative state. This response would represent a
profound change in our theory of constitutionalism from one in which
powers are retained by the people unless granted to government to one in
which all powers are held by two branches of the national government and
it is solely for these branches to decide when and how they should exercise
them, subject only to the constraints of democratic electoral processes.

Second, whether the national government is operating within or
beyond its enumerated powers, the judiciary could scrutinize legislative
restrictions on liberty to ensure that they do not violate the rights retained
by the people. This option is the one that the judiciary has all-too-tepidly
been pursuing these past sixty years. Elsewhere I have argued that, given its
refusal to limit the federal government to its enumerated powers, the judi-
ciary has been overly timid in protecting both enumerated and unenu-
merated individual rights from infringement by the administrative state.*

Third, courts, could try to confine the national government to operat-
ing within its enumerated powers and thus reduce its opportunity to restrict
the liberties of the people. Until the 1995 Supreme Court decision of
United States v. Lopez,’® this option was considered antiquated and beyond
the bounds of respectable academic discussion. In Lopez, the Court struck
down a federal statute mandating gun-free school zones around local public
schools on the ground that such legislation did not lie within the enu-
merated powers of Congress, in particular, its commerce power. Signifi-
cantly, by enforcing this limitation on the scope of federal power in this
way, the Court never had to address the question of whether this statute
violated the Second Amendment. In this case, stopping the Congress from
exceeding its enumerated powers also deprived it of the chance to infringe
upon the retained enumerated right to keep and bear arms.*

In this Article, I shall maintain that, if the courts are to hold Congress
to the exercise of its enumerated powers, then they must come to grips with

4. See Randy E. Bamett, Getting Normative: The Role of Natural Rights in Constitutional
Adjudication, 12 CONST. COMMENTARY 93 (1995) [hereinafter Barnett, Getting Normative]; Randy
E. Barnett, Reconceiving the Ninth Amendment, 74 CORNELL L. REV. 1 (1988) [hereinafter Barnett,
Reconceiving].

5. 1158. Ct. 1624 (1995).

6. This is not to say that the statute in Lopez did infringe the right to keep and bear arms.
1 am of the opinion (reflected in an amicus brief to which I was a signatory) that, as applied to
minors carrying guns in or near public schools, it did not violate the Second Amendment. See
Amicus Brief on Behalf of Academics for the Second Amendment, United States v. Lopez, 115
S. Ct. 1624 (1995) No. 93-1260). As applied to adults transporting guns on public streets, per-
haps in their vehicles, within 1000 feet of a public school, however, I have serious qualms about
its constitutionality under the Second Amendment.
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the congressional power: “To make all Laws which shall be necessary and
proper for carrying into Execution the foregoing Powers, and all other "
Powers vested by this Constitution in the Government of the United
States, or in any Department or Officer thereof.”” While the Necessary
and Proper Clause has long been used to greatly expand congressional
power, | argue that, to the contrary, it provides a two-part standard against
which all national legislation should be judged: Such laws shall be “neces-
sary and proper.” According to this standard, laws that are either unneces-
sary or improper are beyond the powers of Congress to enact.

In Part I, I consider the meaning of this requirement. First, I identify
what I shall call the Madisonian and Marshallian conceptions of necessity.
Next, I discuss the meaning of “proper,” the other half of the standard that
all laws enacted by Congress must meet and discuss how propriety is dis-
tinct from necessity. Finally, in Part II, I consider a doctrinal means of
implementing the Necessary and Proper Clause. I conclude that a rigorous
application of the necessary and proper standard would serve to protect
both the enumerated and, especially, the unenumerated rights retained by
the people.

[.  THE MEANINGS OF “NECESSARY” AND “PROPER”

It is beyond serious question that, by the time of ratification, the
framers contemplated judicial review that would nullify unconstitutional
legislation®—including whatever amendments might be ratified in the
future.” While a vigorous scholarly debate continues as to whether judicial

7. U.S. CONST. art. I, § 8, cl. 18 (emphasis added).

8. See, e.g., THE FEDERALIST NO. 78, at 526 (Alexander Hamilton) (Jacob E. Cooke ed.,
1961) (“[W]henever a particular statute contravenes the constitution, it will be the duty of the
judicial tribunals to adhere to the latter, and disregard the former. . . . [T]he courts of justice are
to be considered as the bulwarks of a limited constitution, against legislative encroachments
.. .."). Hamilton also answered the charge that this would be to advocate judicial supremacy:

Nor does this conclusion by any means suppose a superiority of the judicial to the
legislative power. It only supposes that the power of the people is superior to both; and
that where the will of the legislature declared in its statutes, stands in opposition to that

of the people declared in the constitution, the judges ought to be governed by the latter,

rather than the former. They ought to regulate their decisions by the fundamental laws,

rather than by those which are not fundamental.
Id. at 525.

9. See 1 ANNALS OF CONG. 457 (Joseph Gales ed., 1789) (statement of Rep. James
Madison).

If they are incorporated into the constitution, independent tribunals of justice will con-

sider themselves in a peculiar manner the guardians of those rights; they will be an im
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review was intended also to protect other unenumerated rights “retained by
the people,”™ in any event, neither enumerated nor unenumerated rights
received much, if any, consideration from the courts during the first several
decades of the United States. Indeed, the first time a federal statute was
held to be an unconstitutional violation of the natural right of freedom of
speech enumerated in the First Amendment!" was in the 1965 case of
Lamont v. Postmaster General."?

The courts’ early willingness to defer to legislative judgment was the
central focus of James Thayer’s classic 1893 Harvard Law Review article,

penetrable bulwark against every assumption of power in the legislative or executive;
they will be naturally led to resist every encroachment upon rights expressly stipulated
for in the constitution by the declaration of rights.

Id.

10. For those who say nay, see, for example, Raoul Berger, Natural Law and Judicial Review:
Reflections of an Earthbound Lawyer, 61 U. CIN. L. REV. 5 (1992); Raoul Berger, The Ninth
Amendment, as Perceived by Randy Barnett, 88 Nw. U. L. REV. 1508 (1994); Philip A. Hamburger,
Natural Rights, Natural Law, and American Constitutions, 102 YALE L.J. 907 (1993); Thomas B.
McAffee, The Bill of Rights, Social Contract Theory, and the Rights “Retained” by the People, 16 S.
ILL. U. L.J. 267 (1992); Thomas B. McAffee, The Original Meaning of the Ninth Amendment, 90
CoLuM. L. REV. 1215 (1990) [hereinafter McAffee, Original Meaning]; Thomas B. McAffee,
Prolegomena to a Meaningful Debate of the “Unwritten Constitution” Thesis, 61 U. CIN. L. Rev. 107
(1992) [hereinafter McAffee, Prolegomenal; Helen K. Michael, The Role of Natural Law in Early
American Constitutionalism: Did the Founders Contemplate Judicial Enforcement of “Unwritten”
Individual Rights?, 69 N.C. L. REV. 421 (1991).

For those who say aye, see, for example, CALVIN R. MASSEY, SILENT RIGHTS: THE NINTH
AMENDMENT AND THE CONSTITUTION’S UNENUMERATED RIGHTS (1995); Randy E. Barnett,
Introduction: Implementing the Ninth Amendment, in 2 THE RIGHTS RETAINED BY THE PEOPLE: THE
HISTORY AND MEANING OF THE NINTH AMENDMENT 1 (Randy E. Barnett ed., 1993); Steven J.
Heyman, Natural Rights, Positivism and the Ninth Amendment: A Response to McAffee, 16 S. ILL. U.
L.J. 327 (1992); Calvin R. Massey, The Natural Law Component of the Ninth Amendment, 61 U.
CIN. L. REv. 49 (1992); David N. Mayer, The Natural Rights Basis of the Ninth Amendment: A
Reply to Professor McAffee, 16 S. ILL. U. L.J. 313 (1992); Bruce N. Morton, John Locke, Robert
Bork, Natural Rights and the Interpretation of the Constitution, 22 SETON HALL L. REV. 709 (1992);
Suzanna Sherry, The Founders’ Unwritten Constitution, 54 U. CHI L. REV. 1127 (1987); Suzanna
Sherry, Natural Law in the States, 61 U. CIN. L. REv. 171 (1992); John Choon Yoo, Our
Declaratory Ninth Amendment, 42 EMORY L.J. 967 (1993).

11. That the freedom of speech was considered a natural right is evidenced by James
Madison's notes for the congressional speech in which he introduced and explained his proposed
amendments to the Constitution. These notes are reprinted in The Rights Retained by the People:
The History and Meaning of the Ninth Amendment. James Madison, Madison’s Notes for
Amendments Speech, 1789, reprinted in 2 BERNARD SCHWARTZ, THE BILL OF RIGHTS: A
DOCUMENTARY HISTORY 1042 (1971), reprinted in THE RIGHTS RETAINED BY THE PEOPLE, supra
note 2, at 64-65 [hereinafter Madison’s Notes]. In the section discussing “Contents of Bill of
Rhts,” the following appears: “3. natural rights retained as speach [sic].” Id. at 64.

12. 381 U.S. 301 (1965); see LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 5-
11, at 327 n.18 (2d ed. 1988) (“The federal statute struck down in Lamont [was] the first federal
law the Supreme Court ever held to be violative of the first amendment . . . .").
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The Origin and Scope of the American Doctrine of Constitutional Law.?
There he reproduced a goodly number of examples of judicial unwillingness
to second-guess legislative judgment, beginning with the 1811 opinion of
Chief Justice Tilghman, of Pennsylvania:

“For weighty reasons, it has been assumed as a principle in constitu-

tional construction by the Supreme Court of the United States, by

this court, and every other court of reputation in the United States,

that an Act of the legislature is not to be declared void unless the

violation of the constitution is so manifest as to leave no room for

reasonable doubt.”"*

What are these “weighty reasons” to which Justice Tilghman alluded?
It is not enough to assert separation-of-powers concerns, because the courts
are themselves a separate and coequal branch of government whose judg-
ment concerning constitutionality presumably merits a weight at least equal
to that of the other branches. Giving courts a voice genuinely equal to
that of legislatures means giving no presumption to legislative judgment.
Still, judicial deference might have rested upon a factual assumption that
the representatives of the people were conscientious enough to consider the
constitutional implications of their legislative acts. To question the judg
ment of the legislature was to question the good faith of a coequal branch,
an accusation that should not lightly be made.

Then there was the reason offered by Thayer himself:

This rule recognizes that, having regard to the great, complex, ever-
unfolding exigencies of government, much which will seem unconsti-
tutional to one man, or body of men, may reasonably not seem so to
another; that the constitution often admits of different interpreta-
tions; that there is often a range of choice and judgment; that in
such cases the constitution does not impose upon the legislature any
one specific opinion, but leaves open this range of choice; and that
whatever choice is rational is constitutional. This is the principle
which the rule that I have been illustrating affirms and supports.'®

13.  James B. Thayer, The Origin and Scope of the American Doctrine of Constitutional Law, 7
HARv. L. REV. 129 (1893). Recently, on the one-hundredth anniversary of its publication, an
entire symposium was devoted to the legacy of this one article. See One Hundred Years of Judicial
Review: The Thayer Centennial Symposium, 88 Nw. U. L. REv. 1 (1993).

14. Thayer, supra note 13, at 140 (quoting Commonwealth v. Smith, 4 Binn, 117 (1811)).

15. Id. at 144,
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According to Thayer, constitutional judgments were sufficiently uncertain
that a judgment by a legislature that it was acting within its proper powers
should be respected unless it is clearly wrong.

Thayer’s argument for judicial deference to legislatures, on the grounds
that exigency requires and the Constitution permits a range of legislative
choices, arises most tellingly when interpreting the Necessary and Proper
Clause. With every legislative enactment, this Clause raises the question of
how much deference courts owe to a legislative judgment that an act is
both “necessary” and “proper.” In the next Part, I shall suggest that
whether an assessment of a statute’s necessity is too uncertain to be decided
by courts depends, in important part, on how this constitutionally supplied
standard is conceived.

A. The Meaning of “Necessary”

The term “necessary” in the Necessary and Proper Clause immediately
raises two questions: (1) how necessary is “necessary,” and (2) who decides
what is and is not necessary? I shall contend that the answer to the second
of these questions depends, at least in part, on how one answers the first.

1. Madisonian v. Marshallian Conceptions of “Necessary”
a. Madison’s Interpretation of Necessary

When the Constitution says that a law passed by Congress “shall be
necessary,”'® what does this require? It might mean really necessary in the
sense that the end cannot be performed in some manner that does not
infringe the retained liberties of the people, as Madison argued in his

speech to the first House of Representatives opposing the creation of a
national bank:

But the proposed Bank could not even be called necessary to the
Government; at most it could be but convenient. Its uses to the
Government could be supplied by keeping the taxes a little in ad-
vance; by loans from individuals; by the other Banks, over which the
Government would have equal command; nay greater, as it might

16. U.S. CONST. art. I, § 8, cl. 18 (emphasis added).
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grant or refuse to these the privilege (a free and irrevocable gift to
the proposed Bank) of using their notes in the Federal revenue."

Although he was speaking here in his capacity as a legislator, Madison was
not, at this point in his speech, arguing the “policy” issues raised by a
national bank, but rather its constitutionality. He had previously addressed
the policy issues when, at the start of his speech, he “began with a general
review of the advantages and disadvantages of banks.”'® However, “[iln
making these remarks on the merits of the bill, he had reserved to himself
the right to deny the authority of Congress to pass it.”"’

Madison was primarily concerned with meaning of the Necessary and
Proper Clause:

Whatever meaning this clause may have, none can be admitted,
that would give an unlimited discretion to Congress.

Its meaning must, according to the natural and obvious force of
the terms and the context, be limited to means necessary to the end,
and incident to the nature of the specified powers.

The essential characteristic of the Government, as composed of
limited and enumerated powers, would be destroyed, if, instead of
direct and incidental means, any means could be used, which, in the
language of the preamble to the bill, “might be conceived to be
conducive to the successful conducting of the finances, or might be
conceived to tend to give facility to the obtaining of loans.”

Madison thought that trying to justify the constitutionality of a
national bank as necessary for carrying into execution an enumerated
power—in this case the borrowing power—required too great a stretch:

Mark the reasoning on which the validity of the bill depends! To
borrow money is made the end, and the accumulation of capitals
implied as the means. The accumulation of capitals is then the end,
and a Bank implied as the means. The Bank is then the end, and a
charter of incorporation, a monopoly, capital punishments, &c.,
implied as the means.

If implications, thus remote and thus multiplied, can be linked
together, a chain may be formed that will reach every object of

17. 2 ANNALS OF CONG. 1901 (1791).

18. Id. at 1894.

19. Id. at 1896.

20. Id. at 1898. Notice that Madison is not appealing here to original intent.
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legislation, every object within the whole compass of political
economy.?!

In defense of this interpretation of the Necessary and Proper Clause,
Madison gave several examples of enumerated powers that were not left to
implication, though if a latitudinarian interpretation of the Necessary and
Proper Clause were correct, they surely could have been:

Congress have power “to regulate the value of money;” yet it is
expressly added, not left to be implied, that counterfeiters may be
punished. » ‘ : .

They have the power “to declare war,” to which armies are more
incident than incorporated banks to borrowing; yet the power “to
raise and support armies” is expressly added; and to this again, the
express power “to make rules and regulations for the government of
armies;” a like remark is applicable to the powers as to the navy.

The regulation and calling out of the militia are more apper-
tinent to war than the proposed Bank to borrowing; yet the former is
not left to construction. ‘

The very power to borrow money is a less remote implication
from the power of war, than an incorporated monpoly [sic] Bank
from the power of borrowing; yet, the power to borrow is not left to
implication.?

Madison did not mean to exaggerate the significance of these sorts of draft-
ing decisions: “It is not pretended that every insertion or omission in the
Constitution is the effect of systematic attention. This is not the character
of any human work, particularly the work of a body of men.”” Yet he
thought that these examples “with others that might be added, sufficiently
inculcate, nevertheless, a rule of interpretation very different from that on
which the bill rests. They condemn the exercise of any power, particularly
a great and important power, which is not evidently and necessarily
involved in an express power.”**

Perhaps most importantly to those, like me, who wish to draw a con-
nection between the Necessary and Proper Clause and the protection of the
rights and powers retained by the people, Madison also cited in support of

21. Id. at 1899.

22. 1d
23,
24, I
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this “rule of interpretation” the Ninth?® and Tenth? Amendments. Of
course, in February of 1791, these amendments had yet to be ratified, and
on that date were the eleventh and twelfth on the list of amendments then
pending before states. Perhaps because he referred to them by these num-
bers, Madison’s only known use of the Ninth Amendment in a constitu-
tional argument had, until recently, largely been ignored.”

The latitude of interpretation required by the bill is condemned by
the rule furnished by the Constitution itself.

The explanatory amendments proposed by Congress themselves,
at least, would be good authority with them; all these renunciations
of power proceeded on a rule of construction, excluding the latitude
now contended for. ... He read several of the articles proposed,
remarking particularly on the 11th [the Ninth Amendment] and
12th [the Tenth Amendment]; the former, as guarding against a latitude
of interpretation; the latter, as excluding every source of power not
within the Constitution itself.?

Thus, for Madison, whether or not a proposed action of government that
restricted the liberty of the people was necessary, and therefore within the
powers of Congress to enact, required some assessment of whether the
means chosen were essential to the pursuit of an enumerated end. Without
this assessment, the scheme of limited enumerated powers would unravel.
True, Madison was speaking here as a legislator, not a judge. But he
was speaking about the constitutionality, not the wisdom, of a national
bank, and other statements by him make it clear that he desired this issue
to be justiciable. A few days after his bank speech, Madison replied to
those who asserted that necessary meant merely expedient as follows: “[W]e

25. See U.S. CONST. amend. IX (“The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained by the people.”).

26. See U.S. CONST. amend. X (“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people.”).

27. Prior to my discussions of this speech (and reactions thereto), the only reference to it
that I had found in the entire corpus of Ninth Amendment scholarship was Eugene M. Van
Loan, III, Natural Rights and the Ninth Amendment, 48 B.U. L. REv. 1, 15 (1968) (“As evidence
that the federal government was restricted to delegated powers and that even the necessary and
proper clause was not unlimited, [Madison] pointed to, among other things, the ninth amend-
ment.”).

28. 2 ANNALS OF CONG. 1899-1901 (1791) (emphasis added).
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