A LAW PROFESSOR’S GUIDE TO NATURAL
LAW AND NATURAL RIGHTS

RANDY E. BARNETT"

Law professors nowadays mention natural law and natural
rights on a regular basis, and not just in jurisprudence. Given
that the founding generation universally subscribed to the idea
of natural rights, this concept regularly makes a prominent
appearance in discussions of constitutional law. One simply
canhot avoid the concept if one is to explain Justice Samuel
Chase’s well-’known claim in Calder v. Bull that “[t]here are
certain vital principles in our free Republican governments,
which will determine and over-rule an apparent and flagrant
abuse of legislative power. ... An ACT of the Legislature (for I
cannot call it a law) contrary to the great first principles of the
social compact, cannot be considered a rightful exercise of
legislative authority.” Nor can law professors explain to their
students the reference in the Ninth Amendment to the “other”
rights “retained by the people™ without mentioning “the pre-
existent rights of nature.”

Yet in my experience, when law professors discuss natural
rights, they typically run this concept together with that of
natural Jaw. Though these two ideas are closely related, they are
not the same. This Symposium is intended to discuss the
difference between natural law and natural rights. Whereas the
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1. 3U.S. (3 Dall.) 386 (1798).

2. Id. at 388 (emphasis removed).

3. U.S. CONST. amend. IX (“The enumeration in the Constitution of certain rights
shall not be construed to deny or disparage others retained by the people.”).

4. 1 THE DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES [ANNALS
OF CONGRESS] 437 (Joseph Gales ed., 1834) (statement of Rep. James Madison).
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other contributors are taking primarily an historical and
descriptive approach, my approach will be more conceptual and
normative. That is, I will explain how I think the concept of
natural law ought to be distinguished from that of natural rights.
Nonetheless, I believe (though I will not take pains to
demonstrate) that the distinction I draw between the two
concepts is consistent with much of the classical usage of these
terms and helps clarify such usage.

I. THE NATURAL LAW METHODS OF ANALYSIS

The idea of natural law is mysterious to us today.” We are
accustomed to thinking of law as the command of the
legislature, or perhaps the command of a government official or
judge, that is enforced by a government. A natural law, whatever
that might be, that was not incorporated into a command
enforceable by government seems hardly worth the paper it isn’t
written on. How can there be a law in any meaningful sense in
the absence of government recognition and enforcement?

But when we think of the disciplines of engineering or
architecture, the idea of a natural law is not so mysterious. For
example, engineers reason that, giventhe force that gravity
exerts on a building, ifwe want a building that will enable
persons to live or work inside it, then we need to provide a
foundation, walls, and roof of a certain strength. The physical
law of gravity leads to the following “natural law” injunction for
human action: given that gravity will cause us to fall rapidly, ifwe
want to live and be happy, then we had better not jump off tall
buildings. The principles of engineering, though formulated by
human beings, are not a product of their will. These principles
must come to grips with the nature of human beings and the
world in which human beings live, and they operate whether or
not they are recognized or enforced by any government. And
though they are never perfectly precise and always subject to
incremental improvements and sometimes even breakthroughs,
they are far from arbitrary, and we violate them at our peril.

5. This reaction is less true today, however, than at any time in the past several
decades. Sez, e.g., NATURAL LAW THEORY: CONTEMPORARY ESSAYS (Robert P. George ed.,
1992); Natural Law Symposium: Natural Law and Legal Reasoning, 38 CLEV. ST. L. REV. 1
(1990); Symposium: Perspectives on Natural Law, 61 U. CIN. L. REV. 1 (1992); Symposium on
Natural Law, 3 S. CAL. INTERDISC. LJ. 455 (1995).
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The disciplines of engineering and architecture are normative
in that, unlike the physical sciences on which they may be based
in part, they instruct us on how we ought to act, given the nature
of human beings and the world in which they live, and the
purpose at hand. Nor need one be an engineer or an architect
to formulate similar “natural law” normative principles. For
example, the existence of gravity and the nature of the human
body lead to the following natural law injunction for human
action: given that gravity will cause us to fall rapidly and that our
bodies will not withstand the fall, ifwe want to live and be happy,
then we had better not jump off tall buildings.

Could it be that the “great first principles of the social
compact” are natural “laws” of this type? Ifwe want persons to be
able to pursue happiness while living in society with each other,
then they had best adopt and respect a social structure that
reflects these principles. In the words of the influential
seventeenth-century naturallaw theorist Hugo Grotius, the
“maintenance of the social order, which we have roughly
sketched, and which is consonant with human intelligence, is
the source of law.” According to this way of thinking, “[t]he
basic requirements of an organized social life are the basic
principles of the natural law.”

True, any such natural law principles may be more difficult to
discern and consequently more controversial than the principles
of engineering or architecture. Partly this is true because human
beings are so amazingly complex and, unlike the materials from
which buildings are constructed, are self-directed in pursuit of
their own purposes. But the mere existence of controversy does
not render such principles nonexistent. Nor does the fact that
we cannot see, hear, taste, or touch them. After all, we cannot
see, hear, taste, or touch the principles of engineering or
architecture either. Both sets of principles or “laws” are humanly

6. HUGO GROTIUS, 2 DE JURE BELLI AC PACIS LIBRI TRES 12 (Francis W. Kelsey trans.,
Clarendon Press 1925) (1690) (citation omitted). The passage continues:
To this sphere of law belong the abstaining from that which is another’s, the
restoration to another of anything of his which we may have, together with any
gain which we may have received from it; the obligation to fulfil promises, the
making good of a loss incurred through our fault, and the inflicting of penalties
upon men according to their deserts.
Id. at 12-13 (citation omitted).
7. STEPHEN BUCKLE, NATURAL LAW AND THE THEORY OF PROPERTY 19 (1991).
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constructed concepts used to explain and predict the world in
which we live.

Americans at the founding of the United States well-accepted
the idea that the world, including worldly governments, is
governed by laws or principles that dictate how society ought to
be structured, in the very same way that such natural laws dictate
how buildings ought to be built or how crops ought to be
planted.” Consider this passage from a sermon delivered by
Pastor Elizur Goodrich (1734-1797) to the governor and general
assembly of Connecticut on the eve of the Constitutional
Convention:

The principles of society are the laws, which Almighty God
has established in the moral world, and made necessary to be
observed by mankind; in order to promote their true
happiness, in their transactions and intercourse. These laws
may be considered as principles, in respect of their fixedness
and operation; and as maxims, since by the knowledge of
them, we discover those rules of conduct, which direct
mankind to the highest perfection, and supreme happiness
of their nature. They are as fixed and unchangeable as the laws
which operate in the natural world,

Human art in order to produce certain effects, must conform to
the principles and laws, which the Almighty Creator has
established in the natural world. He who neglects the
cultivation of his field, and the proper time of sowing, may
not expect a harvest. He, who would assist mankind in raising
weights, and overcoming obstacles, depends on certain rules,
derived from the knowledge of mechanical principles applied
to the construction of machines, in order to give the most
useful effect to the smallest force: And every builder should
well understand the best position of firmness and strength,
when he is about to erect an edifice. For he, who attempts these
things, on other principles, than those of nature, attempts to make a
new world; and his aim will prove absurd and his labour lost. No
more can mankind be conducted to happiness; or civil
societies united, and enjoy peace and prosperity, without
observing the moral principles and connections, which the

8. SeePhilip A. Hamburger, Natural Rights, Natural Law, and American Constitutions, 102
YALE LJ. 907 (1993). Although Hamburger presents a remarkably sensitive analysis of
the evidence concerning the founding generation’s understanding of natural law and
natural rights with which I am in general agreement, I do not share his contention,which
is beyond the scope of this article, that this generation did not think natural rights were a
source of legal claims to be made in a court.
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same Almighty (.‘:)reator has established for the government of
the moral world.

Notice that, although Goodrich identifies God as the original
source of the laws that govern in the moral world, so too does he
identify God as the source of the laws that govern agriculture
engineering and architecture. With both types of principles and
laws, once established by a divine power they become part of the
world in which we find ourselves and are discoverable by human
reason. Thus today one can no more disparage the idea of
natural law (or natural rights) because eighteenth-century
thinkers attributed their origin to a divine power than one can
disparage the laws of physics because eighteenth-century
scientists believed that such laws were also established by God.

Whatever the source of these moral principles or laws,
however they came to be inscribed in the world in which we live,
Goodrich’s argument is that they must be respected if we are to
achieve the end of happiness, peace, and prosperity. As Hugo
Grotius wrote: “What we have been saying [about natural law]
would have a degree of validity even if we should concede that
which cannot be conceded without the utmost wickedness, that
there is no God, or that the affairs of men are of no concern to
Him.”" Richard Tuck characterizes this passage to mean: “Given
the natural facts about men, the laws of nature followed by
(allegedly) strict entailment without any mediating premisses
about God’s will (though his will might still be an explanation of
those natural facts).”"

When one mentions “natural law,” some ask, “where are these
natural Jaws?” Are they “out there” somewhere? Yet we do not
speak of the humanly-developed principles of engineering or
agriculture as being “out there,” though these principles must
be respected if bridges are to stand and crops to grow. The

9. ELIZUR GOODRICH, THE PRINCIPLES OF CIVIL UNION AND HAPPINESS CONSIDERED
AND RECOMMENDED: A SERMON (1787), rgprinted in POLITICAL SERMONS OF THE AMERICAN
FOUNDING ERA: 1730-1805, at 911, 914-15 (Ellis Sandoz ed., 1991) (emphasis added).

10. 2 GROTIUS, supra note 6, at 13. Of this passage Stephen Buckle writes:

This brief remark, by affirming the possibility of at least a partially secularized
political theory, exercised a powerful influence on subsequent political
thought. In an age of intense political conflict arising from or reflected in
religious differences, it also offered the prospect of peace despite continuing
religious differences.

BUCKLE, supranote 7, at 23.

11. See RIGHARD TUCK, NATURAL RIGHTS THEORIES: THEIR ORIGIN AND DEVELOPMENT
76-77 (1979).
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“principles of society” spoken of by Goodrich are of the same
status. They must be respected if people are to pursue
happiness, peace, and prosperity while living in society with one
another.

This natural law account of moral “principles of society”
assumes, of course, that “happiness. .. peace and prosperity”
are appropriate ends. While the essence or nature of happiness,
peace, and prosperity may properly be controversial, should
anyone question the assumption that these are desirable ends to
be pursued, additional arguments will need to be presented.
Every intellectual discipline, however, presupposes a
commitment by those within it to certain shared ambitions or
problems thought by all members of the discipline to be worthy
of solution.” As H.L.A. Hart wrote of the human desire for
survival: “We are committed to it as something presupposed by
the terms of the discussion.”” Surely, the disciplines of
agriculture, engineering, and architecture are also based on the
assumption that human existence and happiness are worthwhile.

The normative force of natural law can be seen therefore as
the imperative of “if-then.” If you want to achieve Y, then you
ought to do Z Ifyou want to live and be happy, thern you ought
not jump off tall buildings or drink poison. If you want to
facilitate the pursuit of happiness by those living in society with
others, then you ought to adhere to certain basic principles.
Later in this Article, I shall return to the issue of whether it is
appropriate to characterize as moral the normative conclusions
reached by a “hypothetical imperative” type of naturallaw
reasoning. “«

In describing natural law as based on if-then reasoning,
however, I have omitted one crucial and problematic dimension
of this approach. As was seen above, the existence of gravity
provides a prefatory “given” before the if-then claim: Given that
gravity will cause us to fall rapidly, if we want to live and be

12, For a discussion of the nature of intellectual disciplines, see STEPHEN TOULMIN,
HUMAN UNDERSTANDING (1972). There he explains that “the existence and unity of an
intellectual discipline, regarded as a specific ‘historical entity’, reflects the continuity
imposed on its problems by the development of its intellectual ideals and ambitions.” Id.
at 155,

13. H.L.A. HART, THE CONCEPT OF LAw 188 (1961).
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happy, then we had better not jump off tall buildings.” What
distinguishes natural law reasoning from other types of if-then
reasoning is the particular “given” on which it is based: the
nature of human beings and of the world in which they live. So
the fuller argument is: “Given that the nature of human beings
and the world in which they live is X, ifwe want to achieve Y, then
we ought to do Z” This adds yet another layer of inquiry and
controversy. Do human beings have a “nature”? If so, what is it,
and how does that nature suggest that, if we want to achieve Y,
then we ought to do 22

Some today may dispute the idea that human nature is
“innate” or natural and insist that human nature is “socially
constructed,” by which is meant it is the product of complex
interaction with others. For example, what it means to be a man
or a woman may not be entirely biological, but rooted also in the
expectations that are imbued in each of us by others from the
earliest ages. While there may be much truth to this observation,
it misunderstands the claim being made by natural-law theorists
in two ways. First, unless one posits that this process of social
construction can be willfully manipulated or altered, then the
fact that human nature is a product of social processes, as
opposed to innate natural qualities, is as immaterial to
discerning principles of human action as the belief of classical
thinkers that natural law was of divine origin. Even were
processes of social construction the source of what is thought of
as human nature, if these processes cannot freely be altered in
any desired manner, human nature would still affect the
manner by which we must accomplish our ends.

Some who believe that human nature is a product of social
construction may indeed think that it may be deliberately
altered or manipulated. That is, they believe that if a particular
social construction of human nature is X and we prefer it to be
Y, we can change social processes to accomplish this objective.
But while it seems clear that some widespread beliefs or
prejudices can, with great effort, be changed, the types of
human characteristics on which natural law reasoning is or
ought to be based cannot be so affected. For example, persons

14, There are of course many “givens” implicit in this claim. For example, given the
fragility of the human body, it is not the fall that kills but the sudden stop at the end.
This simply illustrates the complexity of if-then claims.
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have access to personal and local knowledge and are pervasively
ignorant of the personal and local knowledge of others. People
also have a tendency to prefer their own interests and the
interests of those for whom they have affection to the interests
of those who are remote to them. The physical resources that
people need to use to pursue happiness are scarce. These and
other facts of human nature and the nature of the world in
which we live that greatly influence the principles that order
society, for better or worse, cannot be changed. They can only
be dealt with."”

Second, some who speak of social construction in this context
are objecting to basing claims simply on an alleged natural
tendency of persons to act in certain ways. They deny that such
behavioral tendencies are “natural” and therefore inevitable or
unalterable, much less good. If natural law is based on how
human beings “naturally” or normally act, then it is based on a
fallacy, for human nature, they argue, is as much a product of
social attitudes and practices as it is of any “innate” human
nature. This response to natural law reasoning is based on a
misunderstanding of natural law reasoning.

The concept of “human nature” that is the basis of natural law
is not limited to how persons “naturally,” normally, or
instinctively behave. Natural tendencies play only a very small
role in such reasoning, though passages from writings on
natural law sometimes suggest otherwise. Indeed, John Locke
explicitly denied that natural inclinations were the same as
natural laws. He rejected the view of those who “seek the
principles of moral action and a rule to live by in men’s
appetites and natural instincts rather than in the binding force
of a law, just as if that was morally best which most people
desired.”

15. In STRUCTURE OF LIBERTY, supra note *, I identify several of the relevant
characteristics and organize them into three categories of social problems: problems of
knowledge, of interest, and of power. These problems, I argue, must be addressed by
recognizing certain rights associated with the liberal conception of justice and certain
principles of legality associated with the rule of law. A summary of a portion of this
analysis appears in Randy E. Barnett, The Function of Several Property and Freedom of

Contract, 9 SOC. PHIL. & POL’Y 62 (1992).
© 16. JOHN LOCKE, ESSAYS ON THE LAW OF NATURE 213 (W. von Leyden ed., 1954) (1660).
Although Grotius thought, as did Aquinas and unlike Locke, that human inclinations
tended to the good, like Locke he too thought that

[t]he law of nature has its beginnings in instinctive nature, but it is certainly not
a mere cloak of rectitude over our instincts. Rather, reason is our highest
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Though classical natural law reasoning is not based on the
natural instincts of people, to the extent such instincts exist and
cannot be changed, whether or not such instincts are the
product of social construction, they may very well influence what
human laws can and cannot accomplish. For example, if
humans instinctively do crave survival, a legal system that
required tremendous personal sacrifice under ordinary
circumstances is likely to be resisted by many. Or because
human beings normally try to overcome obstacles put in the way
of their chosen projects, the prohibition of certain pleasurable
activities is likely to lead to an illegal or black market to supply
these activities, and this illegal market, in turn, will likely lead to
corruption of law enforcement. Any legal system that ignored
these likely human reactions to certain laws will reap
unfortunate consequences.

The nature of human beings and the world in which they live
from which “principles of society” are derived goes far beyond
whatever natural instincts people may have. In addition to their
psychological makeup, this nature includes the physical needs
and abilities of human beings and the physical properties of the
physical world in which humans must live. True, the natural law
mode of analysis does require us to generalize about these
features of social life—to abstract from the particulars. And
though this process is very much one of “construction,” it is no
more or less so than any other theoretical effort. All theories are
constructed, if by constructed it is meant that they are the
fallible product of human thought and are not somehow “out
there” written in the stars.”

None of this is simple or easy. To the contrary, natural law
reasoning is highly contestable because it depends on what we
think are the “facts of human life,” both the makeup of human
beings and the world in which they live, and what
generalizations we choose to make from these facts. Having
made these factual generalizations (X), it then depends upon a
claim that given X, if you want to accomplish Y, then you must

characteristic good, and so the law of nature must in some way reflect our
rational nature . . . . The law of nature is, then, the law of our nature, and thus
of rational nature: it is not merely the transformation of instincts into laws.
BUCKLE, supranote 7, at 25.
17. If by “constructed” it is meant consciously devised as a whole, then this is rarely true
of human theories. Most theories evolve with only incremental refinements contributed by
individual theorists. See TOULMIN, supra note 12.
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