GETTING NORMATIVE: THE ROLE OF
NATURAL RIGHTS IN
CONSTITUTIONAL ADJUDICATION

Randy E. Barnett*

Our next question must be whether we can reconcile our natu-
ral law past with our textualist present—and whether we even
want to.

—Suzanna Sherryt

INTRODUCTION: THE NATURAL LAW REVIVAL

We are in the midst of a natural law revival. Not since the
Hart-Fuller debate2 in the wake of Nuremberg has legal
academia witnessed such interest in the topics of natural law and
natural rights.3 While this development may be only the most
recent aspect of the now several decades old revival of normative
legal philosophy that I chronicled some ten years ago,+ the imme-
diate cause of this interest was, of course, the nomination of Clar-
ence Thomas to the Supreme Court of the United States. The
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1. Suzanna Sherry, Natural Law in the States, 61 U. Cin. L. Rev. 171, 222 (1992).

2. See H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 Harv. L.
Rev. 593 (1958); Lon L. Fuller, Positivism and Fidelity to Law—A Reply to Professor
Hart, 71 Harv. L. Rev. 630 (1958).

3. Three recent issues of law reviews have been largely devoted to the topic. See
Natural Law Symposium, 38 Cleve. St. L. Rev. 1 (1990); Symposium: Perspectives on Nat-
ural Law, 61 U. Cin. L. Rev. 1-222 (1992); Commentary on Constitutional Positivism, 25
Conn. L. Rev. 831-946 (1993). The latter consists of papers responding to Frederick
Schauer’s article, Constitutional Positivism, 25 Conn. L. Rev. 797 (1993).

4. See Randy E. Barnett, Contract Scholarship and the Reemergence of Legal Phi-
losophy, 97 Harv. L. Rev. 1223 (1984) (book review).
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influence of this event on the academic imagination grew out of
what were actually a series of events.

First came the criticism of Supreme Court nominee and for-
mer Judge Robert Bork—most forcefully pressed by Senate Judi-
ciary Chairman Joseph Biden—for failing to take seriously the
background rights of citizens. Exhibit number one for Biden was
Bork’s now-famous comparison of the Ninth Amendment to an
“ink blot” which appears on the Constitution.s Subsequent
Supreme Court nominees were required to pledge their fealty to
the constitutional principle that “[t]he enumeration in the Con-
stitution of certain rights shall not be construed to deny or dis-
parage others retained by the people.”6 These events unleashed
a scholarly excursion into the meaning of this neglected provision
that was unprecedented in American legal history.”7 As a result,
we can no longer ignore this unrepealed constitutional injunction
on the grounds that it is a complete mystery.8

Before the dust from this interest in the “rights retained by
the people” had settled, President Bush nominated for the
Supreme Court Judge Clarence Thomas—a man who, in his
speeches and writings, seemingly favored using natural law when
interpreting the Constitution.? As a result three rather startling
events occurred in rapid succession. First, in complete contrast

5. See Nomination of Robert H. Bork to be Associate Justice of the Supreme
Court of the United States: Hearings before the United States Senate Committee on the
Judiciary 249 (1989) (testimony of Robert Bork):

I do not think you can use the ninth amendment unless you know something of

what it means. For example, if you had an amendment that says “Congress shall

make no” and then there is an ink blot and you cannot read the rest of it and
that is the only copy you have, I do not think you the court make up what might

be under the ink blot if you cannot read it.

6. U.S. Const. Amend. IX. For an appendix reproducing the testimony of Robert
Bork, Anthony Kennedy, David Souter, and Clarence Thomas concerning the Ninth
Amendment, unenumerated rights and natural law, see 2 Randy E. Barnett, ed., The
Rights Retained by the People: The History and Meaning of the Ninth Amendment 427-508
(George Mason U. Press, 1993).

7. For a representative sample of this post-Borkian scholarly debate (and a bibliog-
raphy of other Ninth Amendment scholarship), see id.

8. Not that this scholarship has prevented Bork himself from doing so. See Robert
H. Bork, The Tempting of America: The Political Seduction of the Law 183 (Free Press,
1990) (“There is almost no history that would indicate what the ninth amendment was
intended to accomplish.”).

9. See, e.g.,, Clarence Thomas, The Higher Law Background of the Privileges or
{mmu)nities Clause of the Fourteenth Amendment, 12 Harv. J.L. & Pub. Policy 63, 63-64

1989):
[NJatural rights and higher law arguments are the best defense of liberty

and of limited government. Moreover, without recourse to higher law, we aban-

don our best defense of judicial review—a judiciary active in defending the Con-

stitution, but judicious in its restraint and moderation. Rather than being a

justification of the worst type of judicial activism, higher law is the only alterna-

tive to the willfulness of run-amok majorities and run-amok judges.
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to the arguments used in opposition to Robert Bork, critics of
Judge Thomas immediately reacted by characterizing his interest
in natural law as kooky and outside the mainstream.10 Second,
this fledgling campaign was then completely undercut by Chair-
man Biden’s ringing endorsement of natural law in his opening
statement during the hearings. Remaining true to his stance dur-
ing prior hearings, Senator Biden endorsed the priority of natural
law but said, for him, the important question to be answered by
the hearings was which version of natural law the nominee
adopted.11 By taking this stance, the other Democratic senators
were effectively disabled from ridiculing the natural law position.
Then, with the stage so dramatically set, Judge Thomas emphati-
cally rejected the position he had seemingly endorsed and main-
tained that natural law had no role to play in constitutional
adjudication,!2 thereby depriving Senator Biden of his debate
over the proper version of natural law. Thus in a matter of weeks
the natural law issue was forcefully laid upon the table for na-
tional consideration, and scholars then proceeded to continue the
debate in the law reviews.13

10. The most noteworthy of these critics was Professor Laurence Tribe, who charac-
terized Judge Thomas as “the first Supreme Court nominee in 50 years to maintain that
natural law should be readily consulted in constitutional interpretation.” Laurence H.
Tribe, ‘Natural Law’ and the Nominee, N. Y. Times, July 15, 1991, at A15. For a list of
others who criticized Thomas’ reliance on natural law, see Ken Masugi, Natural Right and
Oversight: The Use and Abuse of “Natural Law” in the Clarence Thomas Hearings, 9 Pol.
Communication 231, 235-37 (1992).

11. See Appendix B: Testimony of Recent Supreme Court Nominees Concerning the
Ninth Amendment, Unenumerated Rights, and Natural Law, in Barnett, ed., 2 Rights Re-
tained by the People at 489 (cited in note 6) (statement of Senator Biden):

And there’s a third type of natural law, Judge. It’s the one that mirrors how

the Supreme Court has understood our Constitution for the bulk of this century.

And it’s the one that I believe most Americans subscribe to. It is this view of

natural law that I believe—I personally, to be up front about it—think is appro-

priate. It is this view of natural law, the Constitution should protect personal
rights falling within the zone of privacy, speech and religion the most zealously.

Those rights that fall within that zone should not be restricted by a moral code

ignggsed on us by the Supreme Court or by unjust laws passed in legislative

odies.

12. Although construing Thomas’ writing as endorsing the use of natural law in con-
stitutional adjudication is not unreasonable, his former aide and speech writer denies that
he ever advocated such a practice. See Masugi, 9 Pol. Communication at 248 n.45 (cited
in note 10) (“To my knowledge, Thomas in his pre-judicial writings never used the term
constitutional adjudication.”). For a defense of the coherence of this position, see Russell
Hittinger, Natural Law in the Positive Laws: A Legislative or Adjudicative Issue?, 55 Rev.
of Politics 5, 22 (1993) (“[T]here is nothing contradictory in arguing, on the one hand, for
a natural law basis of government, and indeed of positive law itself, while at the same
time holding that judges ought, whenever possible, to be bound by written law.”).

13, See note 16 and accompanying text. The debate has even inspired a satire. See
Mark Hamilton Levison and Charles Sherman Kramer, The Bill of Rights as Adjunct to
Natural Law, 1991 Detroit Coll. L. Rev. 1267 (neither Hamilton nor Sherman are their
middle names).
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In my view, this discussion has now reached a critical junc-
ture. It has been established beyond any reasonable doubt that
adjudication based on natural rights (as distinct from natural
law14) is excluded neither by “textualist” nor by “originalist” ap-
proaches to constitution interpretation. The labored textual and
historical arguments that have been presented to the contrary1s
can be persuasive only to those who have not been exposed to
the competing interpretations based, in part, on evidence omitted
by the skeptics.16

Still, the fact that adjudication based on natural rights is not
refuted by text or history does not mean that it is therefore con-
stitutionally justified. The time has come, therefore, to lay these
important historical and textual debates to one side and face
squarely the two questions posed by Suzanna Sherry at the con-
clusion of her most recent contribution and with which I began
this essay:17 is it possible today to include natural rights in the
process of constitutional adjudication and is it desirable? In
short, it’s time to get normative.

14. More on this distinction anon.

15. See, e.g., Raoul Berger, Natural Law and Judicial Review: Reflections of an
Earthbound Lawyer, 61 U. Cin. L. Rev. 5 (1992); Philip A. Hamburger, Natural Rights,
Natural Law, and American Constitutions, 102 Yale L.J. 907 (1993); Thomas B, McAffee,
The Original Meaning of the Ninth Amendment, 90 Colum. L. Rev. 1215 (1990); Thomas
B. McAffee, The Bill of Rights, Social Contract Theory, and the Rights “Retained” by the
People, 16 S.1.U. L.J. 267 (1992); Thomas B. McAffee, Prolegomena to a Meaningful De-
bate of the “Unwritten Constitution” Thesis, 61 U. Cin. L. Rev. 107 (1992); Helen K.
Michael, The Role of Natural Law in Early American Constitutionalism: Did the Founders
Contemplate Judicial Enforcement of “Unwritten” Individual Rights?, 69 N.C. L. Rev. 421
(1991). As this article goes to press Raoul Berger has weighed in with yet another article
criticizing my previous arguments that the Ninth Amendment supports the judicial pro-
tection of the natural rights “retained by the people.” See Raoul Berger, The Ninth
Amendment, as Perceived by Randy Barnett, 88 Nw. U. L. Rev. 1508 (1994). Responding
to his arguments here would be inappropriate, however, since I intend to put the histori-
cal issues that he discusses to one side for now so I may consider the normative question
of how the Ninth Amendment and the Constitution generally ought to be interpreted.

16. See, e.g., Bamnett, Introduction: Implementing the Ninth Amendment, in Barnett,
ed., 2 The Rights Retained by the People at 1 (cited in note 6); Steven J. Heyman, Natural
Rights, Positivism and the Ninth Amendment: A Response to McAffee, 16 S.1U. LJ. 327
(1992); Calvin R. Massey, The Natural Law Component of the Ninth Amendment, 61 U,
Cin. L. Rev. 49 (1992); David N, Mayer, The Natural Rights Basis of the Ninth Amend-
ment: A Reply to Professor McAffee, 16 8.1.U. L.J. 313 (1992); Suzanna Sherry, The Foun-
ders’ Unwritten Constitution, 54 U. Chi. L. Rev. 1127 (1987); Sherry, 61 U. Cin. L. Rev.
171 (cited in note 1); Bruce N. Morton, John Locke, Robert Bork, Natural Rights and the
Interpretation of the Constitution, 22 Seton Hall L. Rev. 709 (1992). To date, I have not
specifically responded to the subtle and intriguing historical analysis recently presented
by Philip Hamburger. See Hamburger, 102 Yale L.J. 907 (cited in note 15). In what
follows I briefly touch upon them twice. See notes 34 and 71. However, as with Raoul
Berger, most of Hamburger’s historical claims are outside the scope of this article.

17. See note 1 and accompanying text.
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Professor Sherry’s questions can be viewed as posing two
distinct challenges. The first—“Can we take natural rights into
account today?”—might be considered pragmatic or practical;
the second—“Do we want to?”—might be viewed as more
purely normative. 1 think this possible distinction is overdrawn.
If we could not take rights into account, we surely would not
want to. And the alleged reasons why we cannot are largely nor-
mative, not really practical in nature. Moreover, many would
concede that we would naturally want to take natural rights into
account if we could. At any rate, I intend to address both ques-
tions here. In this paper, I shall maintain that the correct an-
swers to Suzanna Sherry’s questions are “yes” and “yes.”
Constitutional adjudication both can and should take natural
rights into account.

My argument can be summarized as follows:

(1) Those who enact laws to govern the conduct of citizens18
claim that (a) their laws are not unjust and (b) citizens
have at least a prima facia moral duty to obey these laws.

(2) To assess whether these claims of lawmakers are war-
ranted, it is appropriate to ask whether their enactments
have the qualities that are requisite to being both just and
binding.

(3) One of these qualities is that laws not infringe the back-
ground or natural rights retained by the people.

(4) Because citizens cannot assess every law to see if it has
this rights-respecting quality, there must be some proce-
dural assurance that someone sufficiently impartial has at-
tempted such an assessment.

(5) To be legitimate, law-making processes established by a
constitution must (among other things) provide such an
assurance.

(6) In our constitutional scheme, the responsibility for provid-
ing this sort of scrutiny of enacted legislation falls to the
judiciary.

(7) Therefore, background or natural rights should figure in
judicial review of legislation.

(8) However, there are methods for performing this task that
do not require judges to specify all the background or nat-
ural rights retained by the people.

Each step of this argument is contestable, and I shall not be
able to establish all of them in this essay. My main purpose is to
introduce the argument and defend its cogency.

18. Tinclude in the term “citizens” all persons who are subject to the jurisdiction of
constitutional authorities.
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I. THE PROBLEM OF LEGITIMACY

Getting normative requires a point of entry. We need to ex-
pose the largely hidden problem that normative analysis is in-
tended to address. In the case of a normative analysis of the
Constitution, a document that has achieved near mystical status
in the United States, this question is almost taboo. It is a ques-
tion based on an undisputed fact: the constitution is simply a
piece of “parchment under glass.” The question is: why should
we or anyone else care about what it says? The need to answer
this question is what I shall call here the problem of legitimacy.

“Legitimacy” can have many different meanings, so it is im-
portant for me to clarify how I am using this term. By “legiti-
macy,” I do not mean the question of whether a particular law is
“valid” because it was enacted according to the accepted legal
process—e.g. the Constitution specifies that to be valid a law
must be enacted by majorities of both houses of Congress and
signed by the President—though some may use the term in this
way. Nor do I equate the legitimacy of a law with its “justice,”
though these two concepts are closely related, or with the mere
perception that a law is just. Rather, the concept of legitimacy
that I am employing refers to whether the process by which a law
is determined to be valid is such as to warrant that the law is just.
That is, was a particular law made in such a manner as to provide
some assurance that it is just? A law produced by such justice-
assuring procedures is legitimate.

Thus, according to my usage, a valid law could be illegiti-
mate;'9 and a legitimate law could be unjust.20 Nonetheless, the
problem of legitimacy that I raise here links the process that de-
termines legal validity in a particular legal system to the issue of
justice. Although a constitutional process by which legal validity
is determined need not (as a conceptual matter) take justice into
account, legitimacy suggests that (as a normative matter) it ought
to do so.21 For, as I shall explain in the balance of this paper, the

19. A law may be “valid” because produced in accordance to all procedures re-
quired by a particular lawmaking system, but be “illegitimate” because these procedures
are inadequate to provide assurances that a law is just.

20. A law might be “legitimate” because produced according to procedures that as-
sure that it is just, and yet be “unjust” because in this case the procedures (which can
never be perfect) have failed.

215~ To the extent the issue is thought to be conceptual as opposed to normative, the
traditional natural law-positivist debate is sterile. Even Aquinas was quite capable of
distinguishing as a conceptual matter between those human laws that were just and those
that were unjust when he declared that “. . . Laws framed by man are either just or
unjust.” Thomas Aquinas, Summa Theologica, in 20 Great Books of the Western World
233 (The Encyclopedia Britannica, 1952). Rather, for Aquinas and other natural law
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problem of legitimacy is to establish why anyone should care
what a constitutionally valid law may command. The answer I
shall give is that we should care and, consequently, may owe a
prima facie duty to obey a law, only if the processes used to enact
provide good reasons to think that it is just.

II. THE FUNCTION OF THE CONSTITUTIONAL
ENTERPRISE

So why should anyone care about what is written on one
particular document that lies under glass in Washington, D.C.?
One reason—and the reason I shall focus on in this paper—is
that the terms of this document are used to regulate an enterprise
that will have a direct effect on those who live in the territory
known as the United States of America.22 In particular, this doc-
ument is used to regulate an enterprise which produces com-
mands that others act or refrain from acting in a particular way.
Certain human beings referring to themselves as members of a
“duly constituted government” are going to be telling you and
me what to do. Drive on the right side of the road. Don’t kill or
rape anyone. Pay a percentage of your income in “taxes.” Don’t
smoke marijuana or inhale cocaine.

Most important, these persons not only threaten to sanction
us in some way for disobedience, but they also claim that (a) they
are justified in imposing sanctions coercively upon us and (b) we
have a moral duty to obey their “lawful” commands—that we
would be acting wrongly by breaking the commands they call
“laws.” In sum, they claim right as well as might and rest this
claim in important part on the fact that they are authorized to
issue commands by a piece of parchment they call the “Constitu-
tion.” So we are entitled to ask, what (if anything) it is about this
paper that gives their commands the binding authority they
claim?

Look at the matter another way. The Constitution is sup-
posed to be the guiding blueprint for just another human enter-

thinkers, the issue of lawfulness is not conceptual as it is for modern positivists, but nor-
mative. Only just laws “have the power of binding in conscience . ...” Id. It is this issue
of “binding in conscience” that informs his endorsement of Augustine’s statement that
“ ‘that which is not just seem to be no law at all;’ therefore the force of a law depends on
the extent of its justice.” Id. at 227 (emphasis added).

22. That, at least, is the theory. The normative argument presented here rests in the
assumption that the enterprise of lawmaking is really governed by the provisions of the
Constitution. To the extent that significant provisions of the Constitution have been
either ignored or interpreted out of existence, this assumption and the normative argu-
ment that rests upon it is undermined.
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prise that is producing a good or service for human consumption.
In this case the product is law. But unlike other enterprises, this
one purports to have the rightful or justified power to force those
within its jurisdiction to consume its services, to obey its laws.
What (if anything) exactly gives this enterprise this justified
power? Normativity has now entered the picture, not because 1
have introduced it, but because those who claim the Constitution
as their “authority” for their actions also claim the justified
power to coerce others to accept their commands. It is then per-
fectly appropriate to ask whether this normative claim is war-
ranted or not. And this is, of course, a normative inquiry.

For example, when A.T.F. agents in military-style uniforms
and armed with genuine automatic assault weapons23 invaded the
property of the Branch Davidians in Waco they implicitly made a
normative claim that they were acting in a justified manner. It
was their claim to be exercising a justified power, as opposed to
anyone’s decision to write an article about this claim, that gave
rise to the need to address the normative question of legitimacy.
That their acts may have been authorized by the Constitution
does not settle the problem of legitimacy, it raises it. For the
problem of legitimacy that I am discussing here applies to the
Constitution itself.24

But the normative inquiry does not end there. For those
who claim to be empowered by the Constitution make a further
claim as well. They claim that you and I are morally obliged (at
least prima facie) to obey their commands. It is claimed (and
commonly thought) that David Koresh and his followers were
not only legally obliged to lay down their weapons in the face of
these “agents” of the “duly constituted authority” acting “under
color of law.” They were morally obliged as well. Their failure
to obey is claimed to have been wrongful as well as illegal. Had
these invaders been anyone other than the “public officials” they

23. As distinct from the semi-automatic so-called “assault weapons” recently pro-
hibited by the Congress.

24. 'To see why authority by itself is not enough, suppose that you are my agent and I
authorize you to take someone’s car by force if needed. When the car owner resists, you
tell her that I have authorized you to take the car, which is true. She may then appropri-
ately ask what gives me the right or power to authorize such a thing. Why should she care
what I have or have not authorized? In addition to showing that your acts were author-
ized, you must also show that either you or I had the justified power to take the car by
force and that she had a duty to refrain from interfering. The A.T.F. agents’ attempt to
justify their conduct solely by appealing to the authority of the Constitution is like appeal-
ing to the authority that I granted my agent. It leaves out the normative dimension of the
claim being made. Of course, had their actions been unauthorized, then the problem of
legitimacy raised by the Constitution would not be implicated. They would have been
acting illegally as well as, perhaps, unjustly.
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