ESSAY

CONFLICTING VISIONS: A CRITIQUE OF IAN
MACNEIL’S RELATIONAL THEORY OF CONTRACT

Randy E. Barnett*

INTRODUCTION

IN MY WRITINGS, I have defended the traditional view that con-
sent belongs at the heart of contract law.! That is, I maintain that
contractual obligation ordinarily occurs when one person manifests
an “intention to create legal relations” or an “intention to be legally
bound” to fulfill a commitment.? Many of the otherwise anomalous
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! T introduced this thesis in Randy E. Barnett, Contract Scholarship and the Reemergence
of Legal Philosophy, 97 Harv. L. Rev. 1223 (1984) (book review), and greatly expanded it in
Randy E. Barnett, A Consent Theory of Contract, 86 Colum. L. Rev. 269 (1986) [hereinafter
Barnett, Consent Theory]. A condensed and revised account of this approach appears in
Randy E. Barnett, Rights and Remedies in a Consent Theory of Contract, in Liability and
Responsibility: Essays in Law and Morals 135 (R.G. Frey & Christopher W. Morris eds.,
1991).

2 Although these two expressions of the principle serve well for most purposes, they are not °
strictly accurate. A more complete formulation is that contractual obligation arises when a
person “voluntarily performed acts that conveyed her intention to create a legally enforceable
obligation by transferring alienable rights.” Barnett, Consent Theory, supra note 1, at 300.
This more elaborate version is needed to account for the restrictions that are properly placed
on people’s ability to legally bind themselves. This limitation is reflected in, for example, the
rules governing the remedy of specific performance. See Randy E. Barnett, Contract Remedies
and Inalienable Rights, 4 Soc. Phil. & Pol’y 179 (1986). Although I describe this as the
“traditional” view, it represents a rejection of the modern Willistonian-Restatement approach
that places the concept of promise (as opposed to consent) at the heart of contract. A promise
may or may not be accompanied by an explicit or implicit manifestation of intention to be
legally bound. See Randy E. Barnett, Some Problems with Contract as Promise, 77 Cornell L.
Rev. 1022 (1992).
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doctrines of contract law, particularly those governing formation, can
be explained and justified by this operative principle>—a principle
that in turn can be explained and justified on functionalist grounds.*

In addition to its role in justifying contractual obligation, consent
informs the selection of default rules that fill the so-called “gaps” that
may occur in the manifested assent of contracting parties.’ In partic-
ular, default rules based on the common-sense or conventional under-
standing of persons belonging to the parties’ community of discourse
facilitate the social function of consent in two ways. First, conven-
tionalist default rules best reflect the subjective understanding actu-
ally shared by the parties. Second, such rules reduce the likelihood of
subjective misunderstandings arising between the parties. Thus, con-
ventionalist default rules bring the enforcement of the parties’ mani-
fested consent into closer correspondence with their subjective
intentions. In sum, according to a consent theory, consent is the cri-
terion that distinguishes enforceable from unenforceable commit-
ments. It also influences significantly the selection of default rules
that are used to interpret the meaning of and to fill gaps in expressions
of consent.

Perhaps the leading contemporary critic of placing consent at the
center of contract law has been Ian Macneil.® In his book The New
Social Contract,” as well as in a series of complex and richly textured

3 In addition to the articles already cited, see Randy E. Barnett & Mary E. Becker, Beyond
Reliance: Promissory Estoppel, Contract Formalities, and Misrepresentations, 15 Hofstra L.
Rev. 443 (1987); Randy E. Barnett, Squaring Undisclosed Agency Law with Contract Theory,
75 Cal. L. Rev. 1969 (1987).

4 See Randy E. Barnett, The Sound of Silence: Default Rules and Contractual Consent, 78
Va. L. Rev. 821, 829-59 (1992) [hereinafter Barnett, Sound of Silence]; Randy E. Barnett, The
Function of Several Property and Freedom of Contract, 9 Soc. Phil. & Pol'y 62 (1992)
[hereinafter Barnett, Function of Property]. For a discussion of what I mean by
“functionalist” analysis and how it compliments more abstract modes of analysis, see Randy
E. Barnett, The Internal and External Analysis of Concepts, 11 Cardozo L. Rev. 525 (1990). I
explain the value of multiple modes of theoretical analysis in Randy E. Barnett, Foreword: Of
Chickens and Eggs—The Compatibility of Moral Rights and Consequentialist Analyses, 12
Harv. J.L. & Pub. Pol’y 611 (1989); Randy E. Barnett, The Virtues of Redundancy in Legal
Thought, 38 Clev. St. L. Rev. 153 (1990).

5 See Barnett, Sound of Silence, supra note 4, at 859-97.

6 See Ian R. Macneil, The New Social Contract: An Inquiry into Modern Contractual
Relations 47-48 (1980) (“The dominant role of consent in the jurisprudence of classical
contract law has put intellectual barriers in the way of communicating a broader analysis of
the subject than appears in that jurisprudence.”) (footnote omitted).

7 1d.
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articles spanning nearly two decades, Macneil has eloquently
presented and defended his now well-known relational theory of con-
tract. It is a tribute to the important core of previously neglected
truth in Macneil’s theory that, for all its complexity, the theory can be
summarized succinctly.®

Macneil presents nothing less than a “holistic”® “social theory”° of
human exchange—with particular emphasis on the human activity of
“projecting exchange into the future,” which he calls “contract.”’!
Macneil develops an elaborate set of “norms” that must be adhered to
if contractual exchange is to exist and flourish.> Macneil sees “con-
tract-in-law”!*—that is, contracts enforceable by a legal system—as
an infinitesimally small fraction of the total web of contracts in the
modern world, including marriage, bureaucracy, and the State.!* His
project is to use what all contractual exchanges have in common to
better understand contracts enforceable by a legal system. By so
doing he has shown that such legally enforceable contracts themselves
exist on a continuum that ranges from fully specified contracts in
which all obligations are unambiguously expressed at the time of for-

8 For a recent, very concise summary by Macneil, see Ian R. Macneil, Relational Contract
Theory as Sociology: A Reply to Professors Lindenberg and de Vos, 143 J. Institutional &
Theoretical Econ. 272, 274-75 (1987).

9 See Ian R. Macneil, Values in Contract: Internal and External, 78 Nw. U. L. Rev. 340,
383 (1983) (“There is simply no single core to holistic or relational conceptualizing about
contract . . . .”).

10 See Ian R. Macneil, Bureaucracy, Liberalism, and Community—American Style, 79 Nw.
U. L. Rev. 900, 935 (1984-85) [hereinafter Macneil, Bureaucracy] (using the term “social
theory”); Ian R, Macneil, Economic Analysis of Contractual Relations: Its Shortfalls and The
Need for a “Rich Classificatory Apparatus,” 75 Nw. U. L. Rev. 1018, 1040 n.60 (1981)
[hereinafter Macneil, Rich Apparatus] (referring to his effort to provide “a sound tool for
social analysis™); Macneil, supra note 8, at 272 (using the term “sociology”).

11 See Macneil, supra note 6, at 4 (“By contract I mean no more and no less than the
relations among parties to the process of projecting exchange into the future.”).

12 The exact set of behavioral norms has evolved over the period of his writings. Recently
Macneil has offered the following list:

(1) role integrity, (2) reciprocity, (3) implementation of planning, (4) effectuation of
consent, (5) flexibility, (6) contractual solidarity, (7) the linking norms of restitution,
reliance, and expectation interests, (8) the power norm (creation and restraint of
power), (9) propriety of means (doing things the “right way”), and (10) harmonization
with the social matrix.
Ian R. Macneil, Relational Contract: What We Do and Do Not Know, 1985 Wis. L. Rev. 483,
524 n.186; see also Macneil, supra note 8, at 274 (providing a somewhat different version).
13 Macneil, supra note 6, at 5.
14 See infra notes 50-58 and accompanying text.
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mation, which he calls “discrete” and “presentiated” contracts,!’ to
contracts that govern relationships that exist and evolve over long
periods of time, which he terms “intertwined” contracts.!s

Before contrasting my approach with Macneil’s, it is important to
note the significant features they share in common. We agree that:

Every formal model, to be anything other than an abstract conceptu-
alization must touch down somewhere in the world of reality. Failure
to do so leaves the model nothing more than a logic game, interesting
perhaps, but with no claim to recognition in the world of reality,
beyond whatever merits it has as a game. Without such a nexus it is
nothing but chess without a board.!”

This nexus between theory and practice is provided by viewing con-
cepts and theories as problem-solving devices.!® Therefore, both Mac-
neil and I evaluate legal concepts and practices by considering their
“social function.”® To this end, I have offered my analysis of the
social problems of knowledge, interest, and power.?’° Macneil starts

15 Macneil, supra note 8, at 275.

16 1d. at 276. This terminology reflects a recent very helpful clarifying revision by Macneil.
Where he once distinguished between “discrete” and “relational” types of contracts, he now
distinguishes between “discrete” and “intertwined” contracts. He offers the following reason
for the change:

[Tlhe spectrum of exchange relations is ambiguously described when its poles are
labeled discrete and relational. This ambiguity may have some bad effects, even apart
from simple confusion. It may, for example, contribute to the erroneous, but extremely
common, belief that discrete transactions can and do occur free of relations. For that
reason, I propose from hereon to describe the poles of this spectrum of exchange
relations as discrete at one end and intertwined at the other.
Id. He now reserves the term “relational” to describe “all relations in which exchange occurs,
and since all exchange, even the most discrete, occurs in relations, all exchange is thereby
‘relational.’ ” 1d. This change permits many very different contract theories, including the
functional analysis of a consent theory I advocate, to be accurately characterized as “rela-
tional” in the Macneilian sense of the word.

17 Jan R. Macneil, Lon Fuller: Nexusist, 26 Am J. Juris. 219, 219 (1981) (footnote omitted).

18 For an extended account of this view of theories and concepts, see Stephen Toulmin,
Human Understanding: The Collective Use and Evolution of Concepts (1972).

19 See, e.g., Jan R. Macneil, The Many Futures of Contracts, 47 S. Cal. L. Rev. 691 (1974):
The keeping of promises, like any other phenomenon serving a social function, tends to
fall into disuse when it is perceived that one of two things has occurred: (a) the
phenomenon has stopped serving the function and no sufficient substitute function is
served, or (b) the cost of having it serve the function has come to outweigh the benefit
derived.

Id. at 729 (footnote omitted).

20 For my discussion and use of functionalist analysis, see Barnett, Sound of Silence, supra

note 4, at 829-59; Barnett, Function of Property, supra note 4; see also Randy E. Barnett,
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with what he terms the “primal roots of contract”—society, speciali-
zation of labor and exchange, choice, and awareness of the future*'—
and proceeds by continually adding other features of social life as he
refines his analysis of contractual exchange. According to Macneil,
the “common contract norms . . . give rise to whatever values emerge
from all contract behavior and our assessment of it. Those norms and
their interplay permit the widest possible range of ‘successful’ human
activity and interaction.”®* In this regard as in others,?* both Macneil
and I have been influenced by the writings of Lon Fuller.?*

Macneil and I also agree that the role of theory is not to determine
legal rules, but to evaluate them. In this manner, legal theory pro-
vides principles—Macneil usually calls them “norms” and sometimes
“normative principles”—that can be used to criticize doctrine, even if
a specific set of doctrines cannot be deduced logically from these prin-
ciples. “[N]orms,” he writes, “supply principles to test specific rules
of law.”?* The most that can usually be discerned is that a set of
doctrines is inconsistent or consistent with these norms. As Macneil
explains, the normative principles of contractual exchange ‘“can, I
believe, be serviceable as the foundations for framing more specific
legal principles . . . . Moreover, they can serve as touchstones for
testing the efficacy of those more precise rules in accomplishing their
underlying purposes.”2®

Most importantly, however, the consent theory of contract is an
unabashed relational theory of contract. As I said in my original
presentation of a consent theory: “Any concept of individual rights
must assume a social context. If the world were inhabited by one
person, it might make sense to speak of that person’s actions as ‘good’
or ‘bad.’ ... It makes no sense, however, to speak about this person’s

Foreword: Can Justice and the Rule of Law be Reconciled?, 11 Harv. J.L. & Pub. Pol'y 597
(1988) (discussing the conflict between the values of justice and the rule of law in judicial
decision-making).

21 See Macneil, supra note 6, at 1-4.

22 Macneil, supra note 9, at 351 (emphasis added).

23 See, e.g., infra note 64 (discussing the significance of tacit assumptions for contract
theory).

24 See, e.g., Macneil, supra note 9, at 368 n.73 (“I find it generally . . . helpful . . . to define
law in Fullerian terms: the purposive enterprise of subjecting men to the guidance of rules.”).

25 Macneil, supra note 6, at 39.

26 Macneil, supra note 19, at 810 (footnote omitted).
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rights.”?’ It is only because human beings are in society with others
that rights are needed. I have explained elsewhere why we need rights
in a social context. I proposed that certain rights are important, in
part, to enable the existence of a relational order of actions that per-
mits persons to solve the pervasive problems of knowledge and inter-
est.?® Indeed, the relational aspect of a consent theory is hardly a
coincidence. Along with all other contemporary contract scholars, I
have unquestionably been influenced both directly and indirectly by
Macneil’s relational theory.

Notwithstanding the significant similarities, however, it is safe to
conclude that Macneil and his adherents would object strongly to a
consent theory of contract. In this Essay, I will critically evaluate
three distinct aspects of Macneil’s relational theory and compare his
treatment with mine. First, Macneil insists on characterizing consent
as equivalent to promise. In particular, he characterizes true or
“real” consent as subjective. For this reason, Macneil considers the
objective theory of consent to be a fiction. I maintain that this posi-
tion is highly contestable and undermined even by arguments Macneil
has made in seemingly unrelated contexts. For example, Macneil
himself acknowledges that, under certain circumstances, it is mean-
ingful to conclude that parties have consented to default rules, even
when such consent was not conscious. In the end, Macneil is far more
ambivalent, or possibly ambiguous, about consent than his criticisms
of classical and neoclassical contract theory suggest.

The second feature of Macneil’s theory that merits scrutiny is his
consistent assertion that standing behind all relational exchange or
contracts is a socially-enforced system of property. I maintain that
although this observation is largely true, somewhat surprisingly it is
never properly integrated into Macneil’s social analysis. Conse-
quently his social theory of contract is virtually, if not entirely, unin-
fluenced by any comparable social theory of property. Related to this
is the near complete absence in his theory of background rights that
can be used to evaluate normatively the legal rights actually recog-

27 Barnett, Consent Theory, supra note 1, at 294 (footnote omitted).

28 See Barnett, Sound of Silence, supra note 4, at 829-59; Barnett, Function of Property,
supra note 4. Rights are also needed to address the pervasive problems of power. See sources
cited supra note 20.
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nized by a legal system.?® In contrast, a consent theory explicitly
places contract theory within a larger theory of entitlements or prop-
erty. It views contracts, as distinguished from other types of
exchanges, as transfers of entitlements.

Third, Macneil repeatedly insists that the principle of freedom of
contract can best be understood as referring exclusively to the “power
of contract” or what I and others®® call “freedom fo contract.” For
this reason, he slights the important functions of the other aspect of
liberal freedom of contract—freedom from contract—and its import
for contract theory. In addition, he does not fully recognize the vital
social function of freedom to contract. Given that Macneil is a func-
tionalist, his omission of these important functions of contractual
freedom can be expected to lead him to place consent in a highly
subordinate position in his relational theory—and he does. My
account of a consent theory has placed great stress on the social func-
tions both of freedom to and freedom from contract.

Bearing in mind these three points of comparison, I shall argue
that, for all its strengths, Macneil presents a relational theory that is
at once too encompassing and not encompassing enough. His concep-
tion of contract is too encompassing in that it is unable (or perhaps,
more accurately, unwilling®!) to distinguish between legally enforcea-
ble and legally unenforceable exchanges, preferring to focus instead
on the common characteristics and functions of all exchanges. At the
same time, Macneil’s account lacks sufficient breadth inasmuch as it
fails sufficiently to integrate his conception of contract into the set of
social norms that it presupposes.

In particular, Macneil’s version of relational theory fails to inte-
grate contract and property—a highly relational concept that per-
forms its own vital social functions and that, as Macneil himself has
repeatedly noted, provides the essential backdrop against which con-

29 1 take this distinction from Ronald Dworkin, Taking Rights Seriously 101 (1977),
although Dworkin seems to have abandoned it. The distinction is nowhere to be found in
Ronald Dworkin, Law’s Empire (1986).

30 See, e.g., Richard E. Speidel, The New Spirit of Contract, 2 J.L. & Com. 193, 194 (1982)
(“In fact, the spirit of a people at any given time may be measured by the opportunity and
incentive to exercise ‘freedom to’ and the felt necessity to assert ‘freedom from.’ ).

31 As I shall argue, Macneil himself appears to have implicitly and sometimes explicitly
relied on the conceptions of consent that provide this operative distinction, although he would
object to putting these concepts to this theoretical use. See infra notes 42-58 and
accompanying text.
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tractual exchange can be distinguished from theft. It would be sur-
prising if the scheme of property that lies behind contract and that
performs vital social functions of its own would fail to influence in
any way a realistic understanding of the functions of contract. Here is
where Macneil’s overbroad conception of contract is related to its lack
of sufficient breadth. For, as I shall explain, the social function of
property that Macneil neglects contributes both to an imperative that
legally enforceable commitments be distinguished from legally unen-
forceable ones and to a means of drawing such a distinction.

I conclude by suggesting that these various ambivalences and ambi-
guities of Macneil’s writings are probably not random oversights.
Instead, they are likely a product of his attempt to embrace conflict-
ing visions of society, in particular what he calls the “community
vision” and the “liberal vision.””®> Thus an essential cause of the dif-
ferences between Macneil and myself is that my approach is liberal,
whereas his is communitarian.

I. MACNEIL ON CONSENT

Despite the fact that his writings are replete with discussions of
consent, it is very difficult to identify exactly what Macneil takes this
concept to mean. He does distinguish consent from either choice or
voluntariness. Indeed, he views the binding quality of consent as
potentially choice-restricting, even choice-destroying.3®* At times,
however, it seems that Macneil uses one conception of consent when
disparaging traditional contract theory and another when developing
his own.

When criticizing traditional contract theories, Macneil implicitly
assumes that the only actual or real consent is subjective or “con-
scious consent.””** He repeatedly disparages the theory of objective
assent adopted by nearly all classical and neoclassical contracts theo-
rists as fictitious.

[Tlhe limited extent to which it is possible for people to consent to all
the terms of a transaction, even a relatively simple and very discrete

32 See infra notes 107-27 and accompanying text.

33 See, e.g., Macneil, supra note 9, at 392 (“Professor Fried values choice in contract—real
choice, not just consent—more than most modern contract theorists, even the so-called
Chicago School theorists, who often sacrifice choice in favor of choice-destroying consent.”).

34 See Macneil, supra note 6, at 49.
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