FOREWORD: OF CHICKENS AND EGGS—
THE COMPATIBILITY OF MORAL
RIGHTS AND CONSEQUENTIALIST
ANALYSES
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CHICKENS AND EGGs

Philosophers are accustomed to thinking of moral rights and
consequentialist analyses as fundamentally incompatible. They
frequently debate cases—both hypothetical and real—in which
rights and consequences are in conflict.! For example, suppose
an innocent child knows the whereabouts of a terrorist who has
planted a nuclear bomb in a city. Would it be permissible to
violate the child’s moral right to be free from torture, if this was
the only way to save millions of innocent lives? If this is permis-
sible, then do not moral rights yield to concerns about conse-
quences? Or suppose that a community incorrectly believes
that an innocent person is guilty of a heinous crime. If the ben-
eficial consequences exceed the harmful consequences, would
it be permissible to punish or even kill this innocent person? If
not, then do not consequential concerns yield to moral rights?

Three approaches are commonly taken to handle the poten-
tial conflict between rights and consequences. Some, perhaps
most legal academics, purport to “balance” these competing
concerns in an unspecified manner. Others, perhaps most phi-
losophers and economists, choose either moral rights or conse-
quentialism as their exclusive mode of normative analysis. Still
others allow the value of both modes of analysis, but they re-
solve potential conflicts by giving one mode of analysis priority
within some hierarchical scheme.

The idea of avoiding conflicts between competing methods
of evaluation by establishing the priority of one method is
analogous to modern jurisprudential views of legal systems as
purely hierarchical or, to use Lon Fuller’s word, vertical.? This
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1. See Lomasky, Rights Without Stilts, 12 Harv. J.L. & Pus. PoL'y 775, 777-81 (1989).

2. See L. FULLER, THE MoRALITY OF Law 233 (rev ed. 1969) (distinguishing between
horizontal and vertical forms of order).
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contrasts with an older view that acknowledged both the legiti-
macy and importance of many rival legal systems coexisting
within a single legal order.? Professor Fuller suggested that the
conception of law as a hierarchical command is so appealing
because it “expresses a concern with the problem of resolving
conflicts within the legal system.”* In all but international af-
fairs (and even sometimes not there), it is difficult for many to
understand or accept the possibility of the equal coexistence of
decisionmakers within an over-all order that is ultimately
nonhierarchical or, to use Lon Fuller’s term, horizontal.?

The prevailing belief that conflicts, whether between com-
peting legal systems or between competing modes of norma-
tive analysis, can be resolved only by establishing and then
appealing to a “higher” authority accounts, I suspect, for the
prevailing impetus to pose the question ‘“Which mode of analy-
sis comes first, moral rights or consequences?” Cast in these
terms the problem appears to be both intractable® and reminis-
cent of the paradox “Which comes first, the chicken or the
egg?” Viewed hierarchically, the chicken-egg problem—involv-
ing real chickens and their eggs—is also intractable. Neither
can come first because, paradoxically, both need to come first.

In this Foreword, I will explore the possibility that it is useful
to analyze problems pertaining to law from both a moral rights
and a consequentialist perspective; that each of these compet-
ing modes of analysis complements the other, notwithstanding
the fact that one mode will sometimes conflict with the other;
that the mode of analysis associated with traditional ‘“natural
rights” theories contains both a moral rights and a consequen-
tialist component; and that, just as both chickens and eggs are
vital components of a process of biological evolution, moral
rights and consequentialist analyses are vital components of a
process of legal evolution—a process that includes both ele-
ments of change and elements of stability.”

3. Sez H. BErMAN, Law aND REvoLUTION 10 (1983) (“Perhaps the most distinctive
characteristic of the Western legal tradition is the coexistence and competition within
the same community of diverse jurisdictions and diverse legal systems.”); L. FULLER,
supra note 2, at 123 (“[M]ultiple [legal] systems [governing the same population] do
exist and have in history been more common than unitary systems.”).

4. L. FuLLER, supra note 2, at 111.

5. See id. at 233.

6. See Alexander, Comment: Personal Projects and Impersonal Rights, 12 Harv. J.L. & Pus.
Por’y 813, 825 (1989) (“All of these philosophical debates have proven intractable
«+ ") See generally Fletcher, Paradoxes in Legal Thought, 85 CoLum. L. Rev. 1263 (1985).

7. The existence of constant change does not preclude the existence of comparative
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DEFINING TERMS

Let me begin by clarifying my terms. In the legal context,
both moral rights and consequentialist analyses are used to dis-
cern when one person or group may properly use force against
another person or group—including the enforcement author-
ized by legal institutions. Moral rights are typically viewed as
describing claims to enforcement based solely on the protected
interests of individuals or discrete groups. Once the scope of
these protected interests is defined, any interference with these
interests is said to be a violation of the rights of the person or
group. On this view, the use of force is justified—either pre-
sumptively (prima facie) or absolutely—to prevent or rectify
such a rights violation. Conversely, if an action is consistent
with moral rights, force may not justly be used to prevent or
alter it.

In contrast, a consequential analysis typically judges the mer-
its of using legal force by the consequences such actions are
likely to have for everyone in a particular society. Consequen-
tialist analysis deems an action legally permissible if the benefi-
cial consequences of permitting the action (less the harm
caused by such actions) exceed the beneficial consequences of
prohibiting it (less the harm caused by legal prohibition). Con-
versely, an action is deemed to be subject to legal prohibition
when the net harmful consequences of permitting the action
exceed the net harmful consequences of prohibiting it.

In jurisprudence, arguments from “justice” based on rights
are sometimes considered to be matters of principle, while ar-
guments from “utility” based on legal consequences are often
referred to as matters of policy.® Those who doubt the value of
any moral rights analysis are likely to assert that a change in the
law exclusively reflects policy preferences and that courts are
less competent than legislatures to render such “utilitarian”
judgments. Even among those who accept the value of a moral
rights analysis, the competency of courts to evaluate conduct

continuity. Sez Epstein, The Static Conception of the Common Law, 9 J. LeG. Stup. 253
(1980). An adequate evolutionary account of law must explain both. The collective use
and evolution of concepts is examined in great detail in 1 S. TourmiN, HumMaN UNDER-
STANDING (1972). Much of the account presented here is informed by Toulmin’s
approach.

8. Cf. R. DworkIN, TAKING RiGHTs SERIouUsLY 90 (1977) (“Arguments of principle
are arguments intended to establish an individual right; arguments of policy are argu-
ments intended to establish a collective goal.”).
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according to some set of moral rights is controversial.?

Let me emphasize that these definitions greatly simplify a
very long and very rich debate over the true contents of the two
approaches. Indeed, in recent years thinkers on each side of the
gulf between rights and consequences have taken strides to re-
duce the gulf that divides them.!® Despite the undeniable so-
phistication of these approaches, however, it is the simple, not
the complex, conceptions of these ideas that are persistently
used to demonstrate the alleged incompatibility of rights and
consequences. The appeal of examples such as those discussed
above,!! lies precisely in their ability to reduce the moral rights
and consequentialist positions to the simple tenets I have just
sketched so that the paradoxical question—which comes first,
rights or consequences?—cannot be avoided.

What would it mean to claim that moral rights and conse-
quentialist analyses are compatible? To the extent that adher-
ents to moral rights or consequentialism are committed to a
reliance on one of these modes of analysis to the complete ex-
clusion of the other, these philosophies are truly and hope-
lessly incompatible. Consider this description by philosopher J.
L. Mackie of the difference between rights-based and utilitarian
analyses:

The fundamental point of contrast, and conflict, between
utilitarian and rights-based views is that the former, at least
in their basic theory, aggregate the interests or preferences
of all the persons or parties who are being taken into ac-
count, whereas the latter insist, to the end, on the separate-
ness of persons. . . ..

Of course this does not mean that a utilitarian must liter-
ally deny that persons are separate, or that any utilitarian has
ever done so. What it means is that this separateness does no

work in the utilitarian method of determining what is good
or just, that in the utilitarian calculus the desires, or the satis-

9. Cf McConnell, 4 Moral Realist Defense of Constitutional Democracy, 64 Cui.-KenT L.,
Rev. 89, 100 (1988) (“To say that there are principles of natural right is not to say that
judges have the immediate power to enforce them."). Note that in his article, Professor
McConnell consistently refers to “natural right” rather than the historically distinct
approach to justice based on natural rights. For a brief description of the difference, sce
Mack, Comment: A Costly Road to Natural Law, 12 Harv. J.L. & Pus. PoL'y 753, 754-56
(1989) (distinguishing between classical theories of natural law or natural right and
modern theories of natural rights).

10. See UTiLiTy AND RIGHTS (R.G. Frey ed. 1984); Alexander, Pursuing the Good—Indi-
rectly, 95 Etnics 315 (1985); Gray, Indirect Utility and Fundamental Rights, Soc. PHiL, &
PoL’y, Spring 1984, at 73; Laycock, The Ultimate Unity of Rights and Utilities, 64 TeX. L.
REv. 407 (1985).

11. See supra note 1 and accompanying text.
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factions, of different individuals are all weighed together in
the way in which a single thoroughly rational egoist would
weigh together all his own desires or satisfactions: on a utili-
tarian view, transferring a satisfaction from one ‘person to
another, while preservmg its magnitude, makes no morally
significant difference.’?

Reconciling these positions would be like squaring the circle.
Showing that moral rights and consequences were equal part-
ners within the legal enterprise would constitute a rejection,
not a reconciliation, of these two views. A showing of compati-
bility would not, however, be a rejection of the central values or
core concerns—protecting rights and achieving beneficial con-
sequences—of each of these philosophies. To the contrary, it
would simultaneously affirm doth core concerns as opposed to
one or the other and would try to show how and why each has
an important role to play in the legal enterprise.

A truly “compatibilist”—to use Christopher Wonnell’s help-
ful term'*—account of these core concerns requires more than
a showing that moral rights and consequentialist analyses reach
the same results in most cases. The argument that moral rights
are justified on utilitarian grounds—as both Richard Epstein
and Christopher Wonnell argue in their contributions to this
symposium!*—operates well within the dominant hierarchical
approach. Rather than trying to justify one mode of analysis in
terms of the other, a truly compatibilist approach would, in my.
view, try to show how moral rights and consequentialist modes
of analysis can both be useful components of a more compre-
hensive evaluative method. Nonetheless, if it is true that in
most cases a sound moral rights analysis converges on much
the same results as a sound consequentialist analysis, such a
showing would suggest two important respects in which moral
rights and consequentialist analyses are functionally
compatible.

First, if both methods generally reach the same result in en-

12. Mackie, Rights, Utility, and Universalization in UTILITY AND RIGHTS, supra note 10, at
86-87. . As Jeremy Waldron points out, utilitarianism is just one kind of consequentialist
analysis. See Waldron, Comment: Wonnell on Rights and Efficiency, 12 Harv. J.L. & Pus.
Pox. v 873, 874 (1989) (“Some rights may embody the indirect pursuit of good conse-
quences . . . . Others may represent a commitment to a particular consequence taken
to be specially important in itself.”) (footnote omitted).

18. See Wonnell, Four Challenges Facing a Compatibilist Philosophy, 12 Harv. J.L. & Pub.
PoL'y 836 (1989).

14. See Epstein, The Utilitarian Foundations of Natural Law, 12 Harv. J.L. & Pus. PoL’y
713 (1989); Wonnell, supra note 13.
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tirely different ways, then each method can provide an analytic
check on the other. Because any of our analytic methods may
err or may be used to deceive, we can use one method to con-
firm the results that appear to be supported by the other. Anal-
ogously, after adding a column of figures from top to bottom,
we sometimes double check the sum by adding the figures
again from bottom to top or by using a calculator. Just as we
rely upon institutional rivalries between branches of govern-
ment to protect against error and deception, we may rely upon
““conceptual rivalries” between different methods of normative
inquiry for the same reason. In sum, one way that moral rights
and consequentialist modes of analysis may be functionally
compatible is by providing a conceptual “checks and balances”
mechanism by which errors in our normative analysis may be
detected and prevented.

Second, only if we rely upon multiple modes of analysis can
we assess the degree of confidence we should have in a conclu-
sion recommended by any single mode of analysis. Because we
know that no evaluative method is infallible, the more valid
methods there are that point in the same direction, the more
confident we may be that this is the direction in which to move.
Conversely, a divergence of results between two valid methods
suggests problems that may exist at the level of application of a
method or deep inside the method itself. Divergent results
from competing methodologies recommend not only that we
proceed cautiously, but that we carefully reconsider our meth-
ods and their application to discover, if possible, the source of
the divergence.!® In sum, a second way that an analysis of both
moral rights and consequences may be functionally compatible
is that only when we rely on competing modes of analysis can
convergence of results beget confidence and divergence of re-
sults stimulate discovery.

The ability of two completely different methods to reach the
same results in most cases suggests that each method is grasp-
ing, however imperfectly, something “real” about the world it
is seeking to explain. If each method were unrelated to any fun-
damental reality, we would expect only a random convergence
of results. To put the matter less metaphysically, considering
how different moral rights and consequentialist analyses are

15. I consider two examples of such divergence in Barnett, Foreword: The Ninth
Amendment and Constitutional Legitimacy, 64 CH1.-KENT L. REV. 87, 44-46 (1988).
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from each other, only if both methods have an underlying va-
lidity would they so frequently converge on the same results.'®
Perhaps by better understanding the merits of each methodol-
ogy we can begin to unravel the rights-consequences paradox.

THE APPEAL OF MORAL RIGHTS AND
CONSEQUENTIALIST ANALYSES

To resolve any paradox we must take several steps back from
the analytic framework that produced it. We have taken the first
step by suggesting why most schools of thought have felt im-
pelled to adopt either moral rights or consequences as their
exclusive mode of analysis or have elevated one of these to the
top of a hierarchical analysis. A hierarchy provides a way of
resolving conflicts between the two modes of analysis and
avoids the apparent need to balance two competing values. The
next step is to examine why some gravitate to moral rights anal-
ysis while others are attracted to consequentialism. I suspect
that adherents to one school or the other are attracted to the
different truths that lie at the core of each evaluative method
and that the preference for one method as opposed to the
other depends upon the priority one attaches to these truths.

"Moral rights analysis is appealing because it takes seriously
the individual and the associations to which individuals belong.
Moral rights are seen as protecting the highly valued “private”
sphere.!” Put another way, moral rights analysis views the ac-
tions of individuals and associations from the perspective of the
individual and the association. The specialized evaluative tech-
niques it employs are conducive to elaborating this perspective.
Because we all are individuals and members of associations, the
idea of moral rights has wide appeal. We have a natural interest

16. Loren Lomasky has suggested to me another possible explanation of this pur-
ported convergence: it is bogus. One analytic method is simply taking a free ride on the
other. Either natural rights thinkers are doing seat-of-the-pants consequentialist calcu-
lation or consequentialists are seeking to justify just those rights that have come to be
accepted as important on moral grounds. Although this possibility is worth serious
consideration, in the balance of this Foreword I will assume that, when it occurs, the
convergence of moral rights and consequentialist analyses is genuine.

17. See Lomasky, supra note 1, at 777 (arguing that rights are powerful because “they
erect morally potent barriers that others are not at liberty to cross even if there are
otherwise cogent reasons supporting such encroachment”); see also Waldron, When Jus-
tice Replaces Affection: The Need for Rights, 11 Harv. J.L. & Pus. PoL'v 625 (1988) (“[Tlhe
structure of rights is not constitutive of social life, but instead [is] to be understood as a
position of fallback and security in case other constituent elements of social relations
ever come apart.”).
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in the protection of our rights, and our empathy causes us also
to be concerned about the protection of the rights of others.

In contrast, consequential analysis is appealing because it
takes seriously the wide-reaching and highly dispersed effects
that the actions of individuals and associations may often have
on others. Consequential analysis is seen as protecting a “pub-
lic” sphere. Although consequential analysis is often couched
in terms of how “society” views the actions of the individual
and association, one can avoid this anthropomorphic metaphor
by saying that consequential analysis views the actions of indi-
viduals and associations from the perspective of the other per-
sons with whom they live in society.’® The specialized
evaluative techniques it employs are conducive to elaborating
this perspective. Because we are all affected by the actions of
other individuals and associations of which we are not mem-
bers, the consequentialist perspective also has wide appeal. We
are concerned about the consequences to us of other persons’
actions and our empathy causes us also to be concerned about
the consequences of such actions for others.

Viewed in this light both moral rights and consequentialist
analyses provide personal reasons for action.!? At the risk of
oversimplification, moral rights attempt to define a privileged
sphere within which each person can act; consequential analysis
attempts to gauge the effects that such privileged actions have
on each person. At some point, however, both of these per-
spectives lose their appeal. Moral rights analysis is unappealing
when it advocates the protection of moral rights “though the
heavens may fall.”2° Most people care about the domain of dis-
cretionary actions that rights protect, but also would care about
the falling of the heavens. Consequentialist analysis is unap-
pealing when it sacrifices the domain of action protected by
moral rights in the interest of a completely impersonal stan-
dard of value—utils, wealth maximization, etc. Most people do

18. Ardent communitarians who believe in a “public” entity and a “public good”
above and apart from the persons and association in a given society are probably not
consequentialists, so this recasting of consequentialism away from the “society-as-a
sentient-entity” metaphor should not greatly disturb them.

19. The issue of personal and impersonal reasons for action is discussed in Alexan-
der, supra note 6, at 815-17; Lomasky, supra note 1, at 781-94; and Mack, supra note 9,
at 756-59.

20. Sez Epstein, supra note 14, at 713 (“{I)f consequences never count, then disas-
trous consequences cannot count either.”); Lomasky, supra note 1, at 777 (“The will-
ingness to countenance acceptance of the inferior {outcome] may be seen as the
epitome of practical irrationality."”).
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