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INTRODUCTION

Contracts are normally defined as freely chosen obligations sup-
ported by bargained-for consideration. Contract law holds the prom-
isor to his word and gives the other party what was promised. Torts
are violations of legally-imposed obligations. Tort law forces the
wrongdoer to compensate his victim for his loss.

Liability based on promissory estoppel does not fit neatly into
either of these categories. As described in the Restatement (Second)
of Contracts section 90, liability is appropriate when the promisor
should reasonably expect the promise to induce action or forbearance
by the promisee, and the promise does induce such action or forbear-
ance. Liability is then imposed to the extent necessary to avoid
injustice.!

Gilmore viewed promissory estoppel’s stress on reliance as an
indication that contract and tort are reuniting, thereby ending the
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1. See RESTATEMENT (SECOND) OF CONTRACTS § 90(1) (1979), which in pertinent part
states:

A promise which the promisor should reasonably expect to induce action or forbear-

ance on the part of the promisee or a third person and which does induce such

action or forbearance is binding if injustice can be avoided only by enforcement of

the promise. The remedy granted for breach may be limited as justice requires.
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artificial nineteenth century split of the two into separate bodies of
law.2 Promissory estoppel, states Gilmore, is the beginning of the end
of contract as an independent branch of civil liability.?

A number of commentators have pointed out that the reasons
for imposing liability on the basis of promissory estoppel are far
from clear.* The “doctrine” itself has little predictive or explanatory
power, and judges’ discussions of promissory estoppel are often inco-
herent.® These commentators view promissory estoppel as either an
unfathomable conundrum or as a flexible means of achieving fair-
ness, a valuable “doctrine” which, by its very nature, cannot be re-
duced to a precise formula or series of tests.®

Recently, several commentators have attempted to identify the
underlying basis for liability in promissory estoppel cases and have
reached different conclusions. In a 1983 article, Professors Metzger
and Phillips argue that promissory estoppel is becoming an “inde-
pendent theory of recovery”” and increasingly different from con-
tractual liability.® They suggest that promissory estoppel reflects
twentieth century notions of interdependency and the demise of the
rugged individualism reflected in late-nineteenth century contract
doctrines.® They perceive promissory estoppel as a tort-like remedy
designed to compensate a promisee for his reasonable and forseeable
detrimental reliance on a promise.’® Thus, Metzger and Phillips re-
gard reliance as essential for liability under promissory estoppel and
use the black letter of the doctrine to describe tort-based liability.

In a 1985 article, Professors Farber and Matheson argue that
promissory estoppel is becoming increasingly contractual in the sense
that it is most often used to enforce promises made in furtherance of
exchange transactions.!* Farber and Matheson suggest that recovery

2, See G. GILMORE, THE DEATH OF CONTRACT 87-90 (1974).

3. Id. at 90.

4, See generally Feinman, Promissory Estoppel and Judicial Method, 97 HARv. L.
REv. 678 (1984); Goetz & Scott, Enforcing Promises: An Examination of the Basis of Con-
tract, 89 YALE L. J. 1261 (1980); Henderson, Promissory Estoppel and Traditional Contract
Doctrine, 78 YALE LJ. 343 (1969).

5. See, e.g., Feinman, supra note 4, at 700-08; Goetz & Scott, supra note 4, at 1289-
91,

6. Henderson, supra note 4, at 383-84.

7. Metzger & Phillips, The Emergence of Promissory Estoppel as an Independent
Theory of Recovery, 35 RUTGERs L. REv. 472, 509-11 (1983).

8. Id, a1 508-36.

9. Id. at 501-08.

10. Id. at 547.
11, Farber & Matheson, Beyond Promissory Estoppel: Contract Law and the “Invisible
Handshake,"” 52 U, CHi. L. REv. 903 (1985).
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is likely when a credible promise is made with apparent authority to
further an economic activity beneficial to the promisor.* According
to these commentators, the absence of real detrimental reliance in
some promissory estoppel cases is evidence that reliance is becoming
irrelevant in all promissory estoppel cases.®

In a 1987 article, Professor Kostritsky suggests that courts use
promissory estoppel, rather than traditional bargain analysis, “when
persuasive barriers to, or explanations for dispensing with, explicit
reciprocal or formalized contracts exist and a plausible benefit to the
promisor can be identified.”** When such barriers exist, the author
suggests that courts are more willing to find assent on the basis of
plausibly beneficial reliance despite the absence of a formalized
bargain.

In this article, we attempt to explain liability in promissory es-
toppel cases in terms of both traditional contract notions and tradi-
tional tort notions. Contract and tort have never been two entirely
distinct forms of liability, though we tend to view them as though
they were. If contract law enforces voluntarily assumed obligations,
then many torts are contractual. For example, medical malpractice
is often based on the doctor’s breach of his voluntarily assumed duty
to treat a patient in a non-negligent manner. If tort law enforces
legally imposed (rather than voluntarily assumed) obligations,'® con-
tract affords a remedy for some tortious misrepresentations. For ex-
ample, under the objective standard of contract, A will be bound by
a contract with B if 4 led B reasonably to think they had a binding
agreement, though A4 subjectively had no intent to form a binding
contract as yet.*® Thus, the objective standard of contract affords a
remedy for some negligent misrepresentations of the nature (or
terms) of an arrangement, though the promisor has not voluntarily
assumed any legal obligation. Often, a single fact pattern gives rise
to a variety of both tort and contract remedies.'”

In this article, we suggest that promissory estoppel serves two of
the functions served by traditional contract and tort remedies availa-
ble to parties in consensual relationships: the enforcement of some

12. Id. at 910-13.

13. Id. at 913-14.

14. Kostritsky, A New Theory of Assent-Based Liability Emerging Under the Guise of
Promissory Estoppel: An Explanation and Defense, 33 WAYNE L. REv. 895 (1987).

15. See W. ProsserR & W. KEETON, THE LAwW OF TorTs § 92, at 655 (5th ed. 1984).

16. See infra notes 109-10 and accompanying text.

17. See, e.g., W. PROSSER & W. KEETON, supra note 15, § 105, at 734-35 (listing eight
possible ways to remedy misrepresentations of fact in the context of an exchange transaction).
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promises intended as legally binding and the imposition of liability to
compensate for harm caused by some misrepresentations. To be sure,
promissory estoppel does reflect some change from the more formal
nineteenth century law of contracts and established standards for ac-
tionable misrepresentation.’® Under promissory estoppel, some
promises intended as legally binding are enforced though some tradi-
tional formal requirement, such as the requirement of bargained-for
consideration, is lacking.’® In addition, some promissory misrepre-
sentations are remedied, though no remedy would be available under
traditional contract and tort doctrines.?°

This article attempts to explain a range of promissory estoppel
cases, but it is not normative. Our purpose is simply to describe the
kinds of cases in which liability is likely to be imposed on the basis
of promissory estoppel and to suggest why courts might consider lia-
bility appropriate, either on the basis of contract or tort notions.?
We do not discuss the many cases in which promissory estoppel is
simply an alternative holding, where the court also imposes liability
by applying traditional doctrines in a traditional manner.?* In such
cases, there is nothing novel or interesting about liability.

Our focus is on the factual patterns in which liability is likely to
be imposed only on the basis of promissory estoppel, rather than on
what judges say in explaining liability or on the black letter “re-
quirements” for liability. Most judges impose liability on the basis of
promissory estoppel without any useful explanation of why liability is
appropriate.?® The black letter of the doctrine is too circular to have
descriptive or predictive power: how can enforcement turn on the
reasonableness of reliance when the reasonableness of reliance will

18, See supra text accompanying notes 6-10.

19. See infra notes 44-68 and accompanying text for a discusson of promises in donative
settings, For a discussion of donative promises in commercial settings, see infra notes 69-130
and accompanying text.

20, See infra notes 216-20 and accompanying text.

21, Since our purpose is only to explain liability when it is imposed on the basis of
promissory estoppel, we do not attempt to provide a detailed account of the status of promis-
sory estoppel in various jurisdictions.

22, As Professor Henderson noted in a 1969 article, courts often explore and apply
“both bargain consideration and promissory estoppel theories in the same case . .. .” Hender-
son, supra note 4, at 357, See, e.g., Litman v. Massachusetts Mut. Life Ins. Co.. 739 F.2d
1549, 1558-59 (11th Cir. 1984)(relying on the RESTATEMENT (SECOND) OF CONTRACTS § 90
for promissory estoppel issue, Florida law on the damages issue and Massachussetts law on the
contract issue); Glover v. Sager, 667 P.2d 1198, 1202 (Alaska 1983) (holding plaintiffs made a
prima facie case under promissory estoppel and ordinary contract principles).

23, See infra notes 204-20 and accompanying text.
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necessarily depend on enforceability??

This approach to understanding the promissory estoppel case
law differs from earlier approaches in that it explains liability in
terms of both tort and contract.?® Further, we attempt to explain
liability in terms more meaningful than the black letter of the doc-
trine. Farber and Matheson and Kostritsky have tried to explain lia-
bility in other terms. But Farber and Matheson regard promissory
estoppel as essentially a consideration substitute?® and discuss a very
narrow range of promissory estoppel cases.?” Although Professor
Kostritsky recognizes that promissory estoppel is more than a consid-
eration substitute, she fails to consider how effectively substitutes
(such as reliance) fulfill the normal functions performed by consider-
ation and other formalities.?®

In addition, other commentators have focused on detrimental
reliance, concluding that it is either essential for, or irrelevant to,
promissory estoppel liability.2? We suggest that reliance plays a vari-

24. See Barnett, A Consent Theory of Contract, 86 CoLuM. L. REv. 269, 274-76 (1986).

25. See Henderson, supra note 4, at 376-79. See also Metzger & Phillips, supra note 7,
at 531-36. These commentators have also pointed out that promissory estoppel is not simply a
consideration substitute; it is also used to enforce promises when other traditional criteria for
contract liability are not met, such as compliance with the Statute of Frauds or with the
requirements that the terms of a bargain be definite and not illusory. See Henderson, supra
note 4, at 361-65, 371; Metzger & Phillips, supra note 7, at 487-91, 494-98. These commenta-
tors do not, however, attempt to explain liability in these cases as contractual. Instead, they
vaguely describe recovery under promissory estoppel as tort-based, see supra notes 7-10 and
accompanying text, or as an inherently flexible means of achieving fairness, see supra note 6
and accompanying text.

26. See, e.g., Farber & Matheson, supra note 11, at 904-05 (describing promissory es-
toppel as an exception to the consideration requirement). Farber and Matheson are themselves
unusually rigorous in their requirements for finding a bargain. /d. at 919-21. Thus, they view
the use of promissory estoppel as a means of enforcing “invisible handshake” deals, id. at 904;
though there is nothing “invisible” about the handshake in most of the cases they discuss.

27. Most of the promissory estoppel cases discussed by Farber and Matheson involve
express bargains. See Farber & Matheson, supra note 11, at 910-914 (discussing, inter alia,
Vastoler v. American Can Co., 700 F.2d 916 (3d Cir. 1983)); Oates v. Teamsters Affiliates
Pension Plan, 482 F. Supp. 481 (D.D.C. 1979); infra notes 181-97 and accompanying text.
Since Farber and Matheson view promissory estoppel as a consideration substitute, they, like
the courts in these cases, ignore the key issue when the question is one of enforcing an express
bargain: Whether formal defect(s) should bar enforcement.

28. See Kostritsky, supra note 14, at 916, 925-26 (discussing Prudential Ins. Co. v.
Clark, 456 F.2d 932 (5th Cir. 1972) and Vastoler v. American Can Co., 700 F.2d 916 (3d Cir.
1983). Her discussion fails to identify the key question: Whether the benefits of insisting on
the missing formality justify nonenforcement.).

29. See, e.g., Metzger & Phillips, supra note 7, at 537 (stating that reliance is an essen-
tial element of promissory estoppel liability); Farber & Matheson, supra note 11, at 904 (stat-
ing that reliance is increasingly irrelevant to promissory estoppel liability); Kostritsky, supra
note 14, at 899-900 n.16 (promissory estoppel enforces promises inducing reliance plausibly
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ety of roles in promissory estoppel cases. In some settings, reliance is
almost inevitable and rarely an issue. In others, courts do seem to
require real detrimental reliance. In still others, courts find reliance
when the promisee has acted in a manner consistent with an expecta-
tion that the promise will be fulfilled or in the manner bargained-for
by the promisor.

Although reliance is not always irrelevant to liability under
promissory estoppel, we suggest that reliance should not be the focal
point of promissory estoppel discussions. Instead, extending promis-
sory estoppel liability beyond traditional contract and tort limits
should depend on how one weighs the costs and benefits of various
contract formalities®® and on the standard one considers appropriate
for misrepresentation.

In attempting to describe when (and to explain why) courts are
likely to impose liability on the basis of promissory estoppel, we do
not discuss a closely related issue: the measure of damages in prom-
issory estoppel cases. A courts’ use of promissory estoppel to afford
relief for misrepresentation, rather than using (or changing) the
standards for tort liability for misrepresentation, may result in a dif-
ferent measure of damages than would be available in tort. Simi-
larly, the use of promissory estoppel to afford relief for a promise
apparently made with an intent to be legally bound might result in a
different measure of damages than would be available were tradi-
tional contract doctrines used (or changed) to afford relief.®

In section I, we discuss promissory estoppel cases which can be
understood as contractual in the broad sense that the promisor ap-
parently intended to be legally bound by the promise, though some
formal requirement for an enforceable contract may be missing.?? In
section II, we discuss those cases in which liability cannot be under-
stood as entirely contractual. In these cases, courts have used prom-
issory estoppel to afford a remedy for some promissory misrepresen-
tations not remedied by traditional contract and tort doctrines.?®

beneficial to the promissor).

30. For a discussion of the functions of contract formalities, see Fuller, Consideration
and Form, 41 CoLuM. L. REv. 799, 800-06 (1941).

31, For a discussion of the measure of relief in promissory estoppel cases, see Becker,
Promissory Estoppel Damages, which will appear in volume 16:1 of the HorsTrRA L. REV.
(1987).

32, See infra notes 118-98 and accompanying text. For a fuller discussion, and a de-
fense, of this standard for contract liability, see Barnett, supra note 24, and Barnett, Contract
Remedies and Inalienable Rights, 4 Soc. PHIL. & PoLicy 211 (1986).

33, See infra notes 181-216 and accompanying text.

HeinOnline --- 15 Hofstra L. Rev. 448 (1986-1987)|




1987] PROMISSORY ESTOPPEL 449

I. CoNTRACT LIABILITY: FORMAL LIMITS AND PROMISSORY
EsTOPPEL

There are many formal limits to traditional contract liability; all
promises apparently intended as legally binding are not enforced.
Under traditional contract principles, a promise is enforced only if it
is supported by bargained-for consideration. The Statute of Frauds
requires a writing for many contracts to be enforceable.** If a con-
tract is in writing, the parol evidence rule may bar evidence of
promises not included in the writing. Similarly, the bargained-for
terms of a contract are often viewed as controlling a transaction re-
gardless of whether one party has given the other a non-bargained-
for assurance likely to be regarded as an integral part of the overall
transaction. Courts often refuse to enforce bargains if one or more
terms of the agreement are indefinite®® or illusory.®

These traditional formal requirements serve useful purposes.
They promote certainty and predictability, bar inaccurate or fraudu-
lent oral testimony, and keep out of court disputes involving promises
that may not have been intended or understood as legally binding.
Formal requirements are, however, two-edged swords; they open, as
well as close, the door to fraud and can defeat one party’s reasonable
understanding of the nature and terms of a promise or bargain. In
the discussion that follows, we suggest that courts use promissory
estoppel to avoid a variety of traditional formal requirements, but in
most cases liability can be understood as contractual in the broad
sense that the promisor apparently intended to be legally bound by
the promise. Thus, promissory estoppel seems to reflect a judgment
that formal requirements too often lead to results at odds with the
reasonable intentions and expectations of contracting parties.®?

Initially, promissory estoppel was regarded as a basis for liabil-
ity when one formal requirement was missing: a bargain. Its use was
limited to non-bargain promises in donative settings. We begin,
therefore, with donative cases. We then discuss the much larger set
of cases in which promissory estoppel is used to enforce commercial

34, See, e.g., U.C.C. § 2-201(1) (1978), which provides in relevant part:

Except as otherwise provided in this section a contract for the sale of goods . . . is
not enforceable by way of action or defense unless there is some writing sufficient to
indicate that a contract for sale has been made between the parties and signed by
the party against whom enforcement is sought . . . .

35. See infra notes 160-72 and accompanying text.

36. See infra notes 173-80 and accompanying text.

37. See infra notes 146-98 and accompanying text.
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promises apparently intended as legally binding, though the absence
of a bargain or some other formal flaw would bar enforcement on
the basis of traditional contract doctrines. \

Before discussing cases in which promissory estoppel is used as
a substitute for the formality of a bargain (in donative and then
commercial settings), we discuss why the requirement of a bargain is
a formality, rather than part of the very definition or essence of con-
tract. As common law lawyers have long recognized, consideration is
a useful tool for identifying many promises intended as legally bind-
ing.*® Non-bargain promises are often made without any intent to
assume a legally binding obligation. In addition, enforcement of non-
bargain promises is troubling because there may be little evidence
(other than possibly perjured or mistaken testimony) that the prom-
ise was made or, if made, that it was made with sufficient delibera-
tion.*® These objections go to the form of the non-bargain promise
and rest on doubts concerning the wisdom of enforcing promises so
informal.*°

Traditionally, promises made with the formality of a seal were
enforced as contracts regardless of consideration because the formal-
ity of the sealed instrument, like the formality of a bargain, identi-
fied promises that were actually made (as established by credible
evidence), and made with due deliberation and an intent to be le-
gally bound.** Thus, consideration is a formality much like the for-
mality of the sealed instrument. To the extent they are effective,*?
both mark as legally enforceable promises that probably should be
legally enforced in contract because of the form in which they are
made.

As this suggests, whether a promise is bargained-for is often
(especially in commercial settings) purely a question of form, a ques-
tion of how the parties formally structure their arrangement, and
unrelated to the substance of the transaction or whether the parties

38, See, e.g., M. GWYER, ANSON'Ss LAW OF CONTRACT 97 (23rd ed. 1969). Considera-
tion is a uniform and convement—-though imperfect—test for “ascertaining whether the maker
and receiver of a promise contemplated the creation of a legal liability.” Id

39. See Fuller, supra note 30, at 799.

40. Id.

41. Id. a1 800.

42. The seal is no longer effective because its formal requirements have “degenerated
into a L.S, or other scrawl which, in modern practice, is frequently a printed L.S. upon a
printed form.” REPORT OF NEW YORK LAw REVISION COMMITTEE at 359-60 (1940). As a
result, many states have deprived the seal of all legal effect or have weakened its legal effect.
See J. DawsoN, W. HARVEY, & S, HENDERSON, CAses AND COMMENTS ON CONTRACTS 190-91
(5th ed. 1987).
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