.. . AND CONTRACTUAL CONSENT
:R.ANDY E. BARNETT*

Although the title of this symposium is “Default Rules and Con-
tractual Consent,” the contributors have devoted the bulk of their
papers to the issue of default rules and very little, if any, to the role
that consent plays, either in contract or in the default rules debate.!
In these comments, I intend to rectify this imbalance by concentrating
on the issue of contractual consent. I do so because I consider it my
duty to try to inject the proper sensitivity to contractual consent when-
ever this aspect of contract theory has slipped between the cracks. As
I proceed, however, readers may wish to keep in mind something that
my late and very dearly beloved grandfather used to say to me.
“Randella,” he would say, “I'm so glad that I have a grandson like
you, because if I had two grandsons like you, I don’t know what I
would do.” Just be grateful there is one (and only one) of my ilk in
this symposium.

The approaches to default rules presented by the symposium par-
ticipants can be divided into three groups: the economists, the philos-
ophers, and the atheists. The economists, such as Ian Ayres and Jason
Johnston, argue that default rules should be set so as to maximize effi-
ciency. The philosophers, such Steven Burton and Richard Warner,
think that default rules should be set so as to better conform contrac-
tual enforcement to the requirements of justice. The atheists, such as

*  Professor of Law, Boston University School of Law. This article is based on remarks
made to the “Symposium on Defauit Rules and Coatractual Consent,” held at the University of
Southern California Law Center, March 12-13, 1993. I have retained much of the informality of
those remarks.

1. But see Lisa Bernstein, Social Norms and Default Rules Analysis, 3 S. CAL. INTERDISC.
L.J. 59, 73-74 (1993) (discussing the implications of competing legal systems on the consensual
nature of legal regimes); Steven J. Burton, Default Principles, Legitimacy, and the Authority of a
Contract, 3 S. CaL. IntERDISC. LJ. 115, 154-55 (1993) (arguing that consent is limited in its
ability to justify default rules); Richard Craswell, Default Rules, Efficiency, and Prudence, 3 S.
CaL. InTERDISC, LY. 289, 296-97 (1993) (“If parties have more accurate information about their
own needs, and if the market is working well, the parties’ choices may be a more reliable guide
to the allocation that is really efficient than the decision of even the most well-informed judge or
legislature.”).
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Jay Feinman and Dennis Patterson, do not believe in the entire
default rules conceptual scheme.

In these comments I respond to the arguments made by the prin-
cipal paper authors in three different ways. In Part I, I contend that
when economists persistently ignore the importance of contractual
consent, they are missing the crucial problem of legitimacy. In Parts II
and IV, I respond to the criticisms of my consent theory of contract
advanced by Jay Feinman and Dennis Patterson. Both Feinman and
Patterson object to the enterprise in which I and others are engaging,
and I shall explain why each is wrong to dismiss the current debate
over default rules. Finally, in contrast, in Part III I will try to show
how Steven Burton’s theory of default rules, which I find most conge-
nial, is quite compatible with mine despite the fact that he thinks we
disagree.

I. EFFICIENCY AND LEGITIMACY

In this section, I do not intend to respond directly to the articles
and comments of those in this symposium who are pursuing a law-
and-economics approach.? Instead, I will discuss this approach in a
general fashion. I will fry to identify what I think an efficiency
approach to default rules misses that is better captured by other
approaches. I begin by asserting what I have asserted elsewhere: that
theories are problem-solving devices® That is, theories are human
intellectual constructs that are formulated to solve some intellectual
problem. According to this view, theories can best be evaluated by
analyzing the nature of the problem they seek to solve and by how
well they solve it as compated with rival theories. Often what sepa-
rates theorists or schools of thought are not so much the validity of
their claims, but disagreements about the existence, nature or relative
importance of the underlying problems they seek to address.

. There is also what might be called a “motivational” implication of
this pragmatic view of theorizing that is not often recognized: you will

2. In their contributions, both Jason Johnston and Tan Ayres continue their research
projects of analyzing the problem of selecting default rules from an efficiency perspective. See
Jason S. Johnston, Default Rules/Mandatory Principles: A Game Theoretic Analysis of Good
Faith and the Contract Modification Problem, 3 S. CAL. InTERDISC. L.J. 335 (1993); Tan Ayres,
Preliminary Thoughts on Optimal Tailoring of Contractual Rules, 3 S. CaL. INTERDISC, L.J. 1
(1993).

3. See Randy E. Barnett, A4 Consent. Theory of Contract, 86 CoLuM. L. Rev. 269, 269
(1986) (“Theories are problem-solving devices. We assess the merits of a particular theory by its
ability to solve the problems that gave rise to the need for a theory.”).
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not care about or value a theory unless you care about the problem it
is formulated to solve. This is one reason why law students, for exam-
ple, are often indifferent or even hostile to the presentation of theo-
ries in the classroom. They simply have not wrestled with the subject
long enough or hard enough to appreciate the intellectual problems
that particular theories are intended to solve. To interest most stu-~
dents in contract theory you must first get them to appreciate the
problems that these theories are supposed to address.

I maintain that what separates the economists from the non-econ-
omists—or what I call here the “philosophers,” meaning philosoph-
ically-inclined lawyers—is the fact that these two groups are
concerned about two very different problems, and therefore each
group finds useful a very different theory than the other. Conversely,
members of each group do not care much about the problems of con-
cern to the other group and therefore fail to grasp the point of the
other group’s theories. And even if they do see the point of these
theories in the abstract, these theories just do not matter to them very
much.

This situation is not, however, completely symmetrical. I think
the philosophers tend to understand the kind of problems that the
economists are addressing even though they may not themselves be
addressing these problems. I also think most thoughtful non-econo-
mist contract theorists appreciate what the economists are trying to
accomplish. But it has been my experience both in dabbling in the
literature as well as attending conferences such as this symposium—
and here I am, perhaps, overgeneralizing a bit to make a point—that
the economists neither understand nor appreciate the kind of problem
that the philosophers are preoccupied with. For this reason, while
many philosophers are rather sympathetic and tolerant of the eco-
nomic way of thinking and are willing to integrate that approach into
a larger normative view of law,* I find there is much less generosity
extended in the other direction. By and large, economists are rather
indifferent, if not antagonistic, to more philosophical approaches to
contract theory. They simply do not view such approaches as useful
ways of looking at contract law because they basically do not care

4. Although many—but far from all—on the political left are unremittingly critical of law-
and-economics, these same persons are likely to be equally unsympathetic to nonleftist philo-
sophical approaches as well. Jay Feinman’s contribution to this symposium probably falls into
this category. See Jay M. Feinman, Relational Contract and Default Rules, 3 S. CAL. INTERDISC.
LJ. 43 (1993).
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about or understand the problems that these philosophically inclined
lawyers are addressing.

What are these problems about which lawyer-economists are
indifferent? One stands out: the problem of legitimacy. By legiti-
macy I mean the answer to the questions, What gives one party the
right to recruit the power of a court to enforce a judgment against the
other party? What gives a court the authority to intervene? In sum,
how is contractual enforcement to be justified? By “justified,” I mean
something like morally as opposed to legally justified. By “morally,” I
mean that such enforcement is proper or just; it is what ought to occur.
In his contribution to this symposium, Steven Burton offers the fol-
lowing moral criticism of efficiency theories:

To be legitimate, a default principle should require the parties to do
that which they have a genuine political obligation to do. But indi-
viduals have no general obligation to do the efficient thing, and it is
mysterious why parties to result-indeterminate contracts might have
such obligations when people generally do not. Even if efficiency
justified enforcing deals the parties never made, the justification for
enforcing a deal made by the parties is not a justification for enforc-
ing a deal they did not make.®

Lawyer-philosophers believe that this is a genuine problem that needs
to be addressed. Lawyer-economists generally do not share this con-
cern—at least not in their scholarship. Or, if they do care, they
assume without much, if any, argument that some version of an effi-
ciency approach is a satisfactory answer to this problem.

Nothing of what I have said so far applies to the purely positive
or descriptive and explanatory uses of economics. Such uses of eco-
nomic theory address distinctly non-normative questions (though the
answers to these questions may affect significantly more normative
inquiries). My gross generalizations about economists are intended to
apply to circumstances in which economists are making explicit nor-
mative claims® (which are rare) or are implicitly making normative
claims (which I think happens all the time). In either of these circum-
stances this friction between the philosopher and economist lawyers is
likely to develop.

S. Burton, supra note 1, at 138-39.

6. See, eg., Ian Ayres & Robert Gertuner, Filling Gaps in Incomplete Contracts: An Eco-
nomic Theory of Default Rules, 99 Yare L.J3. 87, 91 (1989) (“This Article provides a theory of
how courts and legislatures should set default rules.”) (emphasis added).
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What the many philosophically inclined lawyers who are other-
wise sympathetic to economic analysis are really asking of the econo-
mists is not that they present completely satisfying answers to the
problem of legitimacy—something that no one has presented to
date—but that they come out of the closet and grapple with lawyer-
philosophers in trying to articulate a justification of the implicit nor-
mative claims economists are often making. What rankles is the supe-
rior posture assumed by some economists who remain silent on the
question of legitimacy, while belittling those who are pursuing a more
philosophical agenda.

Ten or fifteen years ago there was a round of debates in the litera-
ture about this issue. Richard Posner was very active in it as was Ron-
ald Dworkin.” That debate exhausted itself, just as the current default
rules debate will eventually exhaust itself. Scholars of all stripes said
what they then had to say about the normative implications of law and
economics and then withdrew from the field. Nonetheless, I do think
the outcome of that debate was that the ball was left in the econo-
mists’ court. The way I read the literature, the critics of the legitimacy
of economic analysis had the better of the day; and that is where the
situation was left in stasis. Having survived is not the same thing as
having prevailed, and it would not hurt economists to revisit the nor-
mative questions once in a while.

In his remarks at the symposium, Alan Schwartz posited the situ-
ation facing a future Russian legislature trying to decide whether to
adopt some version of the Uniform Commercial Code. He asked
what more we could tell such a legislature beyond the fact that a par-
ticular commercial code was more or less efficient. My answer is that,
while an efficiency analysis might be relevant to such a legislative
decision, it is hardly sufficient. For legislatures enact statutes that not
only identify punishable behavior, but also purport to create a duty of
obedience in the citizenry. Rightly or wrongly, most people believe
that they have a duty to obey a properly enacted statute. For this
belief to be warranted, statutes must have whatever quality or quali-
ties engender such a duty. Perhaps efficiency is that quality, but I for
one would disagree.

7. See, eg., Ronald M. Dworkin, Is Wealth a Value? 9 J. LecarL Stup. 191 (1980);
Anthony T. Kronman, Wealth Maximization as a Normative Principle, 9 J. LeGAL Stup. 227
(1980); Richard A. Posner, The Value of Wealth: A Comment on Dworkin and Kronman, 9 J.
LEGAL STUD. 243 (1980); Ronald Dworkin, Why Efficiency? A Response to Professors Calabresi
and Posner, 8 HorsTRA L. REv. 563 (1980); see also Jules L. Coleman, Efficiency, Utility and
Wealth Maximization, 8 HorsTrA L. Rev. 509 (1980).
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If I were a resident of the Poletown neighborhood of Detroit, and
the city authorities came to me and said that I and all my neighbors
must vacate our homes and shops so that a GM Cadillac assembly
plant can be built on our land, would I have a moral duty to obey this
order? That is, would I be justified if I exercise self-defense when the
bulldozers come to raze my house, or would I have a duty adhere to
the dictate? One possible answer to this question is that a duty of
obedience exists if this edict was properly or “legally” enacted. But,
to be frank, this answer without much more tells me little about why I
might have a duty to obey a legally valid command. History is replete
with examples of properly enacted yet unjust orders that we all agree
carried with them no duty of obedience. Perhaps this edict is one of
them (it surely feels like one of them to me). And this decree carries
very little more weight with me even if I am persuaded by an econo-
mist that it is efficient that I and my neighbors abandon our lives and
our common bonds and disperse to the four corners of the United
States so that a new GM plant can be built.

So this, I think, is the burden that is being placed on the econo-
mists by the philosophers. Not every critic of law-and-economics con-
tends that its methods are completely irrelevant to the normative
problem of distinguishing binding from nonbinding obligations. I for
one have written about the potential relevance of economic analysis.®
But neither do I think that economic analysis alone can answer the
normative question. Nor do I think that most economists have
attempted to tell us exactly (or even approximately) how their
approach is relevant to the normative question of whether the people
of Poletown have a moral obligation to accept the compensation that
is being offered and to abandon their homes and community so that a
GM plant can be built. Indeed, the fact that most economists are so
indifferent to the theories that have attempted to come to grips with
this question suggests to me that they are indifferent to the question
itself—at least as theorists.

To be fair, some economists might concede that a major differ-
ence between contract law and my Poletown example is that, unlike
the law of eminent domain, most of the rules of contract law are
default rules that can be contracted around by the parties. The moral-
ity of enforcing rules of contractual transfer that apply by default is

8. See Randy E. Bamett, Foreword: Of Chickens and Eggs—The Compatibility of Moral
Rights and Consequentialist Analyses, 12 Harv. J.L. & Pus. PoL’y 611 (1989).
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somehow distinguishable from an immutable law that empowers gov-
ernment to condemn people’s houses.

In my view, however, any such response implicitly invokes the
concept of consent to legitimate this type of legal enforcement. What
makes default rules different from the immutable law of eminent
domain is the freedom of contract that parties can exercise to deflect
the operation of contract law, in contrast to the residents of Poletown
who must get out of the bulldozer’s way. And in some circumstances,
when parties fail to exercise their power to alter the law of contract
for their transaction, their silence has a normative consequence as
well.®

So when economists point to the difference between default rules
and the sort of immutable rules that eminent domain represents, they
are pointing to consent. Yet when I have laid the consent thesis on
the doorstep of economists, it has been somewhat of an unwelcome
baby. This indifference is exemplified by Richard Craswell’s highly
critical treatment of my approach in his Michigan Law Review arti-
cle.’? Although Professor Craswell is willing to be nice to me in social
gatherings, and in his article he tries—and you can see he is striving
mightily—to be polite about what I’'ve written, it is patent that he just
does not think my thesis matters very much. He demands to know
what difference a consent approach makes in the normal run of con-
tract disputes. I think this is because he does not consider the legiti-
macy question to be either very important or very interesting.

When another economist such as Alan Schwartz formulates his
question about the Russian parliament in a conference on contract
law, there is implicit in his analogy the notion that the commercial
code under consideration is going to be a set of default rather than
immutable rules, and that is what makes these rules somehow distin-
guishable from the edict in the Poletown case. In my writings, I am
trying to put my finger on the “somehow”—at least with regard to the
issue of legitimacy. From the legitimacy standpoint, what is the differ-
ence between those two regimes? I think this is a question both worth
asking and worth answering.

9. See Randy E. Barnett, The Sound of Silence: Default Rules and Contractual Consent, 78
Va. L. Rev. 821 (1992).
10. See Richard Craswell, Contract Law, Default Rules, and the Philosophy of Promising,
88 Mics. L. Rev. 489, 52328 (1989).
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None of this is to deny that—the legitimacy question to one
side—positive efficiency analysis may not have something quite inter-
esting and valuable to say about default rules that are discovered and
normatively justified by some other means. To use Dennis Patterson’s
terminology,** efficiency theory may tell us something descriptive
about contract law. But although it may tell us something descriptive
about the consequences of the default rules that are chosen by legisla-
tors or judges and although these consequences may well have impor-
tant normative implications, efficiency theory alone cannot tell us how
legislators or judges ought to determine the content of default rules or
whether the default rules so determined are normatively justified.

Moreover, economic analysis may provide us with consequential-
ist reasons why consent is a prerequisite of comtract that, taken
together with other reasonms, provide a normative justification for
requiring such contractual consent.’? But a consent to be legally
bound is what gets contract off the ground such that filling gaps in
consent becomes an issue. Or, to put the matter as I have elsewhere,
we are only concerned with the concept of default rules at all because
we are or ought to be committed to honoring the consensual obliga-
tions of the parties to a transfer of entitlements, and the consensual
origin of this obligation also figures in the way we fill gaps in parties’
consent.’® More than passing reference must be made to contractual
consent if an efficiency account of default rules is to have normative
implications.

All this is missed by the sort of efficiency analysis that purports to
tell us—by recourse to efficiency analysis alone—which default rules
courts should adopt. With rare exception,'* efficiency theorists con-
tinue to talk solely to each other and, consequently, nonefficiency the-
orists are unmoved by much of their labor.

11. See Dennis Patterson, The Pseudo-Debate Over Default Rules in Contract Law, 3 S.
Cat. InTerpIsc. LY. 235, 23940 (1993).

12. Seg, e.g., Craswell, supra note 1.

13. See Barnett, supra note 9, at 826-27.

[T]he concept of default rules reveals consent to be operating at two distinct levels of

contract theory. First, the presence of consent to be legally bound is essential to justify

the legal enforcement of any default rules. Second, nested within this overall consent

to be legally bound, consent also operates to justify the selection of particular default

rules.
Id.

14. See, e.g., Craswell, supra note 10 (criticizing promise, consent, and misrepresentation
theories of contract).
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